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STATE OF MINNESOTA )
COUNTY OF HENNEPIN ; >

David R. Crosby, being first duly sworn upon oath, deposes and states as follows:

1. I am one of the attorneys for Defendant Microsoft Corporation (“Microsoft”) in the
above-captioned cases. I make this affidavit in support of Microsoft’s motion to transfer and
consolidate these related cases.

2. Attached respectively hereto as “Exhibits A — F” are true and correct copies of the
Complaints (or most recent Amended Complaint) filed in each of the following cases: The
Rubbright Group v. Microsoft Corp., Hennepin County District Court No. 99-17351; Nielsen v.
Microsoft Corp., Hennepin County District Court No. 99-18076; Klein v. Microsoft Corp.,
Hennepin County District Court No. 00-2614; Jaffe v. Microsoft Corp., Hennepin County District
Court No. 00-2643; Gordon v. Microsoft Corp., Hennepin County District Court No. 00-5994; and
Mednick v. Microsoft Corp., Ramsey County District Court No. C0-00-1276.

3. Attached hereto as “Exhibit G” is a true and correct copy of the Transfer Order dated
April 25, 2000, issued by the United States Judicial Panel on Multidistrict Litigation in In re
Microsoft Corp. Windows Operating Systems Antitrust Litigation, MDL Docket No. 1332.

4, Attached hereto as “Exhibit H” is a true and correct copy of this Court’s decision in

In re: Minnesota Vitamin Antitrust Litigation, 2000 WL 210213 (Minn. Feb. 17, 2000).
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FURTHER AFFIANT SAITH NOT.

Dated: August _{{) ,2000. % ( ()&

David R. Crosby

Subscribed and sworn to before me
this /0%* day of August, 2000.

4 mgﬁffﬁwm—

No{ary Public”

"% CARRIE J. JOHNSON
4 NOTARY PUBLIC-MINNESOTA
My Commission E cpires Jan. 31, 2008
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UNITED STATES DISTRICT COURT

T MDD AATANMIDONAT A
DISTRICT OF MINNESOTA

FOURTH DIVISION

THE RUBBRIGHT GROUP,
JAMES M. BURT and RECLAIM CENTER,
INC., individually and on behalf of those

similarly situated, Civil Action No. 99-CV-2017
MID/JGL
Plaintiffs,
V. FIRST AMENDED
CLASS ACTION COMPLAINT
MICROSOFT CORPORATION,
Defendant.

Plaintiffs bring this class action individually and on behalf of other similarly situated
indirect purchasers (the “Class”) of Windows Operating Systems manufactured and/or distributed
by Microsoft (“Windows™) between July 17, 1994 and the present (the “Class Period”). Microsoft
is charged with monopolization in order to fix prices and restrain trade in the operating systems
market and engaging in contracts in unreasonable restraint of trade in\order to suppress and restrain
trade and innovation in the market for Internet browsers or other application programming interfaces,
all in violation of the Minnesota Antitrust Act, Minn. Stats. §§ 325D.49-325D.66. The following
allegations, other than those pertaining specifically to the plaintiffs, are made upon information and
belief based on the investigation of counsel.

NATURE OF THE ACTION
1. Microsoft is by far the largest worldwide manufacturer of computer operating

systems such as Windows. It controls virtually all of the multi-billion annual computer opérating
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system business. Microsoft’s monopoly in this business has stifled competition and caused
monopoly pricing.

2. Microsoft’s monopoly pow
systems derives from the fact that Windows is used on over 80% of Intel-based personal computers
(“PCS”), the dominant type of PC in the United States. More than 90% of new Intel-based PCS are
shipped with a .version of Windows pre-installed. PC manufacturers (often referred to as Original
Equipment Manufacturers, or “OEMSs”) have no commercially reasonable alternative to Windows
fbr the PCS that they distribute.

3. There are high barriers to entry in the market for PC operating systems. One
of the most important is the barrier created by the number of software applications that must run on
an operating system in order to make the operating system attractive to end users. Because (I) end
users such as plaintiff want a large number of applications available, (i) most applications today are
written to run on Windows, and (iii) it would be prohibitively difficult, time-consuming, and
expensive to create an alternative operating system that would run the programs that run on
Windows given Microsoft’s refusal thus far to publish the information about Windows which Would
make this possible, a potential new operating system entrant faces a high barrier to successful entry.

4. Accordingly, Microsoft has reduced the potential threat to the Windows
monopoly from a direct, frontal assault by existing or new operating systems, to new software
products that may support, or themselves become, alternative “platforms” to which applications can

be written, and which can be used in conjunction with multiple operating systems, including but not

limited to Windows.
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5. To protect its valuable Windows monopoly against such potential competitive
threats, and to extend its operating system monopoly into other software markets, Microsoft has
engaged in a series of anticompetitive activities in unreasonable restraint of trade. Microsoft’s
conduct includes agreements tying other Microsoft software products to Windows; exclusionary
agreements precluding companies from distributing, promoting, buying, or using products of
Microsoft’s software competitors or potential competitors; and exclusionary agreements restricting
the right of companies to provide services or resources to Microsoft’s software competitors or
pbtential competitors.

6. As a result of Microsoft’ conduct, plaintiffs and the Class have paid higher
prices for their computers and the operating systems that run them. In addition, the lack of
competition in the operating system market has resulted in diminished product quality. Microsoft’s
has also acted to suppress and restrain innovation and competition in the market for alternative
platforms, as referenced above.

PARTIES

7. Plaintiff The Rubbright Group is a Minnesota corporation with its principal
place of business in Minnesota. In or about October 1998, Plaintiff purchased a computer installed
with Windows 98. The purchase was made in Hennepin County.

8. Plaintiff Reclaim Center, Inc. (“RCI”) is a Minnesota corporation with its
principal place of business in Minnesota. RCI purchased a computer installed with Windows 98.
RCI has also purchased computers installed with Windows 95.

9. Plaintiff James M. Burt is an individual residing in Ramsey County. Mr. Burt

purchased a computer installed with Windows 98.
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X.  Microsoft is a corporation organized and existing under the laws of the State
of Washington, with its principal place of business located at One Microsoft Way, Redmond,
Washington. Microsoft sells and licenses Windows operating systems, and delivers copies of its
operating systems to OEMs and retail customers, throughout the United States including in
Minnesota.

JURISDICTION AND VENUE

11.  This court has jurisdiction over this action pursuant to Minn. Stat. § 543.19
b;eéause Microsoft transacts business in this state. Venue is proper in this district pursuant to Minn.
Stat. § 325D.65 because plaintiffs purchased Windows in this district and Microsoft’s agent for
service is located here.

THE WINDOWS MONOPOLY

12.  Since 1990, Microsoft has made and sold a variety of PC operating systems,
including MS-DOS, Windows 3.11, Windows For Workgroups, Windows NT Workstation,
Windows 95, and Windows 98. Microsoft has maintained a monopoly share (in excess of 90%) of
the PC operating system market over an extended period of time. |

13.  The durability of Microsoft’s market power in part reflects the fact that the
PC operating system market is characterized by certain economies of scale in productioﬁ and by
significant “network effects.” In other words, the PC operating system for which there are the
greatest number, variety, and quality of applications will be selected by the large majority of PC
users, and in turn writers of applications will write their programs to work with the most commonly

used operating system, in order to appeal to as many potential customers as possible.
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14.  Economies of scale and network effects, which reinforce one another, resuit
in high barriers to entry. The primary channel through which Microsoft distributes its operating
systems is preinstallation on new PCS by OEMs. Because a PC can perform virtually no useful
tasks without an operating system, OEMs consider it a commercial necessity to preinstall an
operating system on nearly all of the PCS they sell. And because there is no viable competitive
alternative to the Windows operating system for Intel-based computers, OEMs consider it a
commercial necessity to preinstall Windows on nearly all of their PCS. Both OEMs and Microsoft
récognize that OEMs have no commercially viable substitute for Windows, and that théy cannot
preinstall Windows on their PCS without a license from Microsoft.

13.  Microsoft has used its monopoly power to squash efforts by would-be
competitors to introduce other operating systems into the market place. For example, in late 1994,
IBM Corp. introduced its Intel-compatible OS/2 Warp operating system and spent tens of millions
of dollars in an effort to encourage software developers to make applications for OS/2 and in an
attempt to reverse- engineer, or ‘clone,’ that part of the Windows which would allow software to
work on both systems. Despite these efforts, IBM could obtain neither significant market shére nor
developer support for OS/2 Warp. Thus, although at its peak OS/2 ran approximately 2,500
applications and had 10% of the market for Intel- compatible PC operating systems, IBM ultimately:
determined that the applications barrier prevented effective competition against Windows 95. For
that reason, in 1996 IBM stopped trying to convince developers to write for 0S/2 Warp.

14.  Nor could Apple Computer, Inc. compete effectively with Windows.
Although Apple’s Mac OS supports more than 12,000 applications, even an inventory of that

magnitude is not sufficient to enable Apple to present a significant percentage of users with a viable
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substitute for Windows. The absence of a large installed base, in turn, reinforces the disparity
between the applications made available for the Mac OS and those made available for Windows,
further inhibiting Apple’s sales. The applications barrier thus prevents the Mac OS from ﬁindering
Microsoft’s ability to control price, regardless of whether the Mac OS is regarded as being in the
relevant market or not.

15. The complete inability of would-be competitors to offer alternatives to
Windows — alternatives that in many ways are superior technically — has inflated the prices of both
Windows and the PCS that are sold with Windows. Lack of competition also has prevented the
natural flow of technical improvements that normally result when several manufacturers are trying
to convince the public to buy their product.

UNITED STATES v. MICROSOFT

16.  OnNovember 6, 1999, United States District Judge Thomas P. Jackson issued
findings of fact in United States. v. Microsoft, 98-CV-1232 (D.D.C.), copy attached as Exhibit 1.
Plaintiffs expressly alleges and incorporates Judge Jackson findings, which are summarized as
follows: |

On Microsoft’s power in the market:

“Microsoft enjoys so much power in the market for Intel-compatible PC operating
systems that if it wished to exercise this power solely in terms of price, it could
charge a price for Windows substantially above that which could be charged in a
competitive market. Moreover, it could do so for a significant period of time without
losing an unacceptable amount of business to competitors. In other words, Microsoft
enjoys monopoly power in the relevant market.”

“Viewed together, three main facts indicate that Microsoft enjoys monopoly power.
First, Microsoft’s share of the market for Intel-compatible PC operating systems is
extremely large and stable. Second, Microsoft’s dominant market share is protected
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by a high barrier to entry. Third, and largely as a result of that barrier, Microsoft’s
customers lack a commercially viable alternative to Windows...”

“Microsoft possesses a dominant, persistent, and increasing share of the worldwide

market for Intel-compatible PC operating systems. Every year for the last decade,

Microsoft’s share of the market for Intel-compatible PC operating systems has stood
above 90 percent. For the last couple of years the figure has been at least 95 percent,
and analysts project that the share will climb even higher over the next few years.
Even if Apple’s Mac OS were included in the relevant market, Microsoft’s share
would still stand well above 80 percent.”

On evidence of competitor’s inability of compete:

“The experiences of IBM and Apple, Microsoft’s most significant operating system
rivals in the mid and late 1990s, confirm the strength of the applications barrier to
entry...”

On why the judge says Microsoft is a monopoly:

“The company’s decision not to consider the prices of other vendors’
Intel-compatible PC operating systems when setting the price of Windows 98, for
example, is probative of monopoly power. One would expect a firm in a competitive
market to pay much closer attention to the prices charged by other firms in the
market. Another indication of monopoly power is the fact that Microsoft raised the
price that it charged OEMs (original equipment manufacturers) for Windows 95, with
trivial exceptions, to the same level as the price it charged for Windows 98 just prior
to releasing the newer product. In a competitive market, one would expect the price

of an older operating system to stay the same or decrease upon the release of a newer,
more attractive version.

“A Microsoft study from November 1997 reveals that the company could have
charged $49 for an upgrade to Windows 98 - there is no reason to believe that the $49
price would have been unprofitable - but the study identifies $89 as the
revenue-maximizing price. Microsoft thus opted for the higher price. ...

“Furthermore, Microsoft expends a significant portion of its monopoly power, which
could otherwise be spent maximizing price, on imposing burdensome restrictions on
its customers - and in inducing them to behave in ways - that augment and prolong
that monopoly power. For example, Microsoft attaches to a Windows license
conditions that restrict the ability of (original equipment manufacturers) to promote
software that Microsoft believes could weaken the applications barrier to entry.
Microsoft also charges a lower price to OEMs who agree to ensure that all of their
Windows machines are powerful enough to run Windows NT for Workstations.”
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On Microsoft’s actions toward other firms, including Netscape and Sun:

“Microsoft’s monopoly power is also evidenced by the fact that, over the course of
several years, Microsoft took actions that could only have been advantageous if they
operated to reinforce monopoly power. ... '

“Microsoft feared all of these technologies because they facilitated the development
of user-oriented software that would be indifferent to the identity of the underlying
operating system.”

On Microsoft’s harm to consumers:

“Microsoft’s actions have inflicted collateral harm on consumers who have no
interest in using a Web browser at all. If these consumers want the non-browsing
features available only in Windows 98, they must content themselves with an
operating system that runs more slowly than if Microsoft had not interspersed
browsing-specific routines throughout various files containing routines relied upon
by the operating system. More generally, Microsoft has forced Windows 98 users
uninterested in browsing to carry software that, while providing them with no
benefits, brings with it all the costs associated with carrying additional software on
a system. These include performance degradation, increased risk of incompatibilities
and the introduction of bugs. Corporate consumers who need the hardware support
and other non-browsing features not available in earlier versions of Windows, but
who do not want Web browsing at all, are further burdened in that they are denied a

simple and effective means of preventing employees from attempting to browse the
Web.

“Microsoft has harmed even those consumers who desire to use Internet Explorer, .
and no other browser, with Windows 98. To the extent that browsing-specific
routines have been commingled with operating system routines to a greater degree
than is necessary to provide any consumer benefit, Microsoft has unjustifiably
jeopardized the stability and security of the operating system. Specifically, it has
increased the likelihood that a browser crash will cause the entire system to crash and
made it easier for malicious viruses that penetrate the system via Internet Explorer
to infect non-browsing parts of the system.

On Microsaft’s bundling and other business practices:

“Microsoft’s argument that binding the browser to the operating system is reasonably
necessary to preserve the ‘integrity’ of the Windows platform is likewise specious.

“In sum, Microsoft successfully secured for Internet Explorer - and foreclosed to
Navigator - one of the two distribution channels that leads most efficiently to the
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usage of browsing software. Even to the extent that Navigator retains some access
to the OEM channel, Microsoft has relegated it to markedly less efficient forms of
distribution than the form vouchsafed for Internet Explorer, namely, prominent
placement on the Windows desktop. ...

“Microsoft made substantial sacrifices, including the forfeiture of significant revenue
opportunities, in order to induce (Internet access providers) to do four things: to
distribute access software that came with Internet Explorer; to promote Internet
Explorer; to upgrade existing subscribers to Internet Explorer; and to restrict their
distribution and promotion of non-Microsoft browsing software. The restrictions on
the freedom of IAPs to distribute and promote Navigator were far broader than they
needed to be in order to achieve any economic efficiency.”

On the effect of free software:

“As Microsoft hoped and anticipated, the inducements it gave out gratis, as well as
the restrictive conditions it tied to those inducements, had, and continue to have, a
substantial exclusionary impact.

“Not surprisingly, the inducements that Microsoft gave out and the restrictions it
conditioned them upon have resulted in a substantial increase in Internet Explorer’s
usage share. A study Microsoft conducted shows that at the end of 1997, Internet
Explorer enjoyed a 94 percent weighted average share of shipments of browsing
software by (Internet service providers) that had agreed to make Internet Explorer
their default browser. By contrast, the study shows that Internet Explorer had only a
14 percent weighted average share of shipments of browsing software by ISPs that
had not agreed to make Internet Explorer their default browser.”

Conclusions:

“Many of the tactics that Microsoft has employed have also harmed consumers
indirectly by unjustifiably distorting competition. The actions that Microsoft took
against Navigator hobbled a form of innovation that had shown the potential to
depress the applications barrier to entry sufficiently to enable other firms to compete
effectively against Microsoft in the market for Intel-compatible PC operating
systems. That competition would have conduced to consumer choice and nurtured
innovation. ... There is insufficient evidence to find that, absent Microsoft’s actions,
Navigator and Java already would have ignited genuine competition in the market for
Intel-compatible PC operating systems. It is clear, however, that Microsoft has
retarded, and perhaps altogether extinguished, the process by which these two

middleware technologies could have facilitated the introduction of competition into
an important market. ...




C C

“Most harmful of all is the message that Microsoft’s actions have conveyed to every
enterprise with the potential to innovate in the computer industry. Through its
conduct toward Netscape, IBM, Compag, Intel, and others, Microsoft has
demonstrated that it will use its prodigious market power and immense profits to
harm any firm that insists on pursuing initiatives that could intensify competition
against one of Microsoft’s core products. Microsoft’s past success in hurting such
companies and stifling innovation deters investment in technologies and businesses
that exhibit the potential to threaten Microsoft. The ultimate result is that some

innovations that would truly benefit consumers never occur for the sole reason that
they do not coincide with Microsoft’s self-interest.”

RELEVANT MARKET
17.  The market for personal computer operating systems consists of operating
systems written for the Intel x86/Pentium class of microprocessors. These microprocessors perform

central processing unit (“CPU”) functions for the vast majority of personal computers, and their

a

a monitor or printer, attached to such computers. Operating systems also control and direct the
interaction between applications, such as word processing or spreadsheet programs, and the CPU.
No other product duplicates or fully substitutes for the operating system. The geographic market for
PC operating systems is worldwide. Because of the complex interactions among operating system
software, applications software, and the hardware attached to the PC, an operating system written
for one class of microprocessors typically will not work on another class of microprocessors without
significant modification. Thus, OEMs and PC users do not consider an operating system that runs

a non-Intel-based personal computer to be an effective substitute for an operating system that runs

an Intel-based personal computer.

10
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CLASS ACTION ALLEGATIONS
18.  Plaintiffs bring this action individually and as a class action, pursuant to Minn.
R. Civ. P. 23.01 and 23.02 on behalf of the following Class:
All individuals and entities who purchased Windows from entities or persons other

than Microsoft in Minnesota. Excluded from the class are defendants, their
employees, parents, subsidiaries and affiliates.

19.  The action meets the numerosity requirement of Rule 23.01(a) because the

Class members number at least in the thousands. Accordingly, the Class is so numerous that joinder

20.  The action meets the requirements of Rule 23.01(b) because the following
common questions predominate over any individual questions:

(a) whether Microsoft maintained a monopoly in the operating system market
described herein during the Class Period,;

(b)  whether Microsoft violated Minn. Stat. §§ 325D.51-.53;

(c) whether plaintiffs and the Class sustained damages as a result of Micrésoft’ s
alleged unlawful conduct in the form of higher prices for operating systems and PCS;

(d  whether Microsoft will be liable for punitive damages to the class due to its
intentional, outrageous, and egregious conduct.

21.  Theactionmeets the typicality requirements Rule 23.01(c) because plaintiffs
and the other Class members were dathaged by same monopoly. Accordingly, proof of defendants’

violations can be presented with common evidence on a class wide basis.

11
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22.  Theaction meets the adequacy requirement of Rule 23.01(d) because plaintiﬂ'é
will fairly and adequately protect the interests of the Class. Plaintiffs’ interests coincide with, and
do not conflict with, those of other members of the Class. In addition, plaintiffs are represented by
counsel who are experienced and competent in the prosecution of complex class actions and antitrust
litigation.

23.  This action meets the requirements of Rule 23.02(b) because Microsoft’s
actions are applicable to the class as a whole, and plaintiffs seek, inter alia, equitable remedies with
réépect to the class as a whole.

24.  This action meets the requirements of Rule 23.02(c)because the class device
is superior to any other method for the fair and efficient adjudication of this dispute. Individual
actions would be impractical, if not impossible. The damages suffered by Class members are small
compared with the expense of individual litigation. There will be no extraordinary difficulty in the
management of this Class action.

CLAIM FOR MONOPOLIZATION

25.  Plaintiffs incorporate the allegations the foregoing paragraphs above.
Microsoft possesses monopoly power in the market for PC operating systems. Through the
anticompetitive conduct described herein, Microsoft has willfully maintained, and unless restrained
by the Court will continue to willfully maintain, that power by anticompetitive and unreasonably
exclusionary conduct.

26.  Microsoft’s conduct has caused prices charged to Class members for
operating systems to be artificially high and noncompetitive. Class members have been deprived

of free and open competition in the operating systems market because full, fair, free, and open

12
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competition in the market was foreclosed and unreasonably restrained. Microsoft’s conduct, as sét
forth herein, predominantly and substantially has affected Minnesota residents.

27.  Microsoft’s acts as alleged herein are in violation of Minn. Stat. § 325D.49
et. seq.

28.  During the Class Period, Microsoft (a) manufactured and sold Windows, and
(b) maintained a monopoly in the market therefore; among other things, Microsoft enjoyed more than
a 90% share of the sales made each year during the Class Period in the relevant market.

| 29.  Inorder to maintain its monopoly in the relevant market at times during the
Class Period, Microsoft acted unlawfully, anticompetitively and abusively. *
CLAIM FOR UNREASONABLE RESTRAINT OF TRADE

30.  Plaintiffs reallege and incorporate by reference paragraphs 1 to 29 above.

31. By engaging in the acts described above, and those described in Exhibit 1,
Microsoft has, or has attempted to, unreasonably restrain trade and suppress innovation and
competition in the markets for operating systems and Internet browsers and application programming
interfaces through, inter alia, its licensing agreements.

32.  Microsoft’s conduct violates Minn. Stats. § 325D.51 to .53. Microsoft’s
actions are per se illegal or illegal under the rule of reason.

WHEREFORE, plaintiffs respectfully requests this Court to enter judgment as
follows:

A. Declaring that this action may proceed as a class action pursuant to Minn. R.

Civ. P. 23.01 and 23.02 by declaring that the plaintiffs be certified as Class representatives and its

attorneys as Class counsel,;

13
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B. - Finding that the scheme to monopolize alleged herein unreasonably restrained
trade or commerce in and/or constituted a deceptive trade practice in violation of Minn. Stat. §
325D.49 et. seq.

C. Awarding plaintiffs and the Class actual and treble damages as provided for
by the relevant statutes due to Microsoft’s intentional, outrageous, and egregious conduct which has
been established as a matter of record in Uhited States. v. Microsoft, 98-CV-1232 (D.D.C.) (see
exhibit 1).

R D. Enjoining Microsoft from continuing the operation of its monopolistic
practices as they related to the sale of operating systems.

E. Awarding costs, attorneys’ fees, and such other and fur;her relief as the Court
may deem fit, just and proper.

JURY DEMAND
Plaintiffs demands a trial by jury of all issues so triable.

Dated: January [H,2000.

Minneapolis, MN 2
(612) 339-2020

ATTORNEYS FOR PLAINTIFFS AND THE CLASS

214697.1
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C,;'\”.{ o
COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT
Steven Nielsen, individually, and as
representative of all persons similarly
situated, COMPLAINT
Plaintiffs,
. . Vs. Court File No.
Microsoft Corporation,
Defendants.
CLASS ACTION COMPLAINT

STEVEN NIELSEN, individually, on behalf of all persons similarly situated in the State of
Minnesota, in his Class Action Complaint of the monopolistic and antitrust activities of Microsoft
Corporation (“Microsoft™), states and alleges as follows:

I. INTRODUCTION

1. This case arises out of Defendant Microsoft’s manipulation of the operating systems’
market for Intel-compatible computers in order to maintain its monopoly on the operating systems
market. These monopolistic practices were designed to maintain an artificially high price for the
Microsoft Windows product. Consumers in Minnesota had n6 chpice other than to pay these inflated

prices. Microsoft’s acts constitute a violation of Minnesota’s Antitrust Act of 1971, Minn. Stat.

§325D.49 et seq.




II. JURISDICTION AND VENUE

2. This Court has subject matter jurisdiction because Plaintiff asserts civil claims pursuant
to the Minnesota Antitrust Act, Minn. Stat. Sections 325D.49 to 325D.66 to obtain actual dérﬁagés and
treble damages and the costs of suit, including reasonable attorneys’ fees, for the injilries sustained by
Plaintiff and the Class (as defined herein) by reason of Microsoft’s violations of Minnesota law.

3. Microsoft transacts business in the State of Minnesota. Without limiting the generality
of the foregoing, the torts and wrongs alleged herein were committed in the jurisdiction of this Court,
the significant damages and losses alleged herein were suffered in this jurisdiction, the rights of the
Plaintiff and class members were damaged or impaired in this jurisdiction, and Microsoft’s wrongful
activities were directed by or on their behalf into this jurisdiction, all as more particularly described
herein.

4. Without limiting the generality of the foregoing, Microsoft directly or through agents
who were at the time acting with actual and/or apparent authority and within the scope of such authority
have:

a. Transacted business in this State and in this county;

b. Contracted to supbly goods in this State and in this county;

c. Intentionally availed themselves of the benefits of doing business in this State
and in this county;

d. Produced, promoted, sold, marketed, and/or distributed its products in this State
and in this county and, thereby, has purposefully préﬁted from its access to this
State’s and county’s markets; |

e. Caused tortious damage by act or omission in this State and in this county;




5.

Caused tortious damage in this State and county by acts outside this State while
(i) regularly doing or soliciting business in this State, and/or (ii) engaging in
other,. persistent courses of conduct within this State, and/}or (1ii) cieriving
substantial revenue from goods used or consumed in this State and this county;
Committed acts which Microsoft knew or should have known would cause
damage (and, in fact, did cause damage) in this State to the Plaintiff and
members of the Plaintiff Class while (i) regularly doing or soliciting business
in this State, and/or (i) engaging in other persistent courses of conduct within
this State, and/or (iii) deriving substantial revenue from goods used or
consumed in this State and this county; and

Otherwise had the requisite minimum contacts with this State and this county,

and, under the circumstances, it is fair and reasonable to require the Defendants

to come to this Court to defend this action.

Venue is proper in Hennepin County, pursuant to Minn. Stat. § 325D.6S, for the

following reasons: (i) Plaintiff has purchased Microsoft’s products at artificially inflated prices; (ii)

Microsoft does substantial business in Hennepin County; and (iii) Plaintiff designates Hennepin County

as the forum for the prosecution of his claims.

6.

Plaintiff and the Plaintiff Class seek monetary relief as provided by Minn. Stat. §

325D.57. Plaintiff and each member of the Class have individually incurred damages under the laws |

of Minnesota in an amount less than $75,000. Neither the Plaintiff nor any member of the Class seeks

damages exceeding $75,000, nor do their damages individualiy exceed $75,000, inclusive of interest

and attorneys’ fees and all relief of any nature sought hereunder. Plaintiff does not seek any fonn of




“common” recovery, but rather individual recoveries not to exceed $75,000 for any class member,

inclusive of interest and attorneys’ fees and all relief of any nature sought hereunder.

7. Plaintiff states, and intends to state, causes of action solely under the laws of Minnesota

and specifically denies any attempt to state a cause of action under the laws of the United States of
America, including without limitation the Sherman Act, 15 U.S.C. § 1.

III. PARTIES
A. Plaintiff

8. Plaintiff Steven Nielsen resides at 14631 Glendale Avenue S.E., Prior Lake, Minnesota

55372. Plaintiff is an indirect purchaser of Microsoft Windows and Internet Explorer.

B. Defendant

9. Microsoft is a corporation organized and existing under the laws of the State of

Washington. Microsoft has facilities and personnel and transacts substantial business in the State of
Minnesota, including the sale or licensing of Windows and Internet Explorer.
IV. CLASS ACTION ALLEGATIONS
10. This action is brought by Plaintiff on behalf of himself, and pursuant to Minnesota Rule
23.01 and 23.02 (c), because (i) the Plaintiff has a right or interest in common with the Class; (ii) the
Plaintiff fairly represents the interests and rfghts involved so that the issue may be fairly and efﬁciently

tried; and (iii) there are so many Class members that it would be impracticable to bring all interested
persons before the Court.

11. The Class is defined as:

All persons or entities who indirectly purchased; leased or licensed Microsoft Windows

or Microsoft Internet Explorer, in Minnesota, for their own use and not for resale (the

“Class”™).




Excluded from the Class are Microsoft, officers, directors or employees of Microsoft; |
any entity in which Microsoft has a controlling interest; the affiliates, legal
representatives, attorneys, heirs, or assigns of Microsoft; and any federal, statek or local
goverrimental entity, and any judge, justice, or judicial officer presiding over this matter
and the members of their immediate families and judicial staffs.

12.  There are questions of law and fact arising in this action which are common to Plaintiff

and the members of the Class, including:

a. Whether Microsoft established, maintained, or used, or attempted to establish,
maintain, or use monopoly power in the sale, leasing, or licensing of Windows
products;

b. Whether the acts and omissions alleged herein are in restraint of trade or
commerce under the laws of Minnesota;

c. Whether such acts and omissions were or are for the purpose of excluding or
limiting competition or controlling, fixing or maintaining prices;

d. The existence and duration of the restrictions, limitations, obligations, and
course of conduct alleged herein;

e. The existence, duration, and illegality of the lease, sale or license of
Windows or Internet Explorer and conditions thereon and course of conduct
alleged herein;

f. The effect upon and the extent of injuries sustained by plaintiffs and members
of the Class and the appropriate type a@or measure of damages;

g The amount of additional revenues and profits obtained by Microsoft atm‘butable

to its violations of Minnesota law; and
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h. The appropriate nature of class wide equitable relief.
13. The questions of law and fact which are common to Plaintiff and all members of the
Class predominate over any questions solely affecting individual members. Plaintiff has no interests

that are adverse or antagonistic to those of the Class and his claims are typical of the claims of all Class

members. Plaintiff is represented by counsel experienced in the prosecution of complex class action

and antitrust litigation.

14. A class action is superior to other available methods for the fair and efficient

adjudication of this controversy. It would be impracticable and undesirable for each member of the
Class who has suffered harm to bring a separate action. In addition, the bringing of such actions would
put a substantial and unnecessary burden on the courts, while a single class action can determine, with
judicial economy, the rights of all Class members. Plaintiff and all members of the Plaintiff Class were

damaged by the same wrongful conduct by Microsoft.

15. The damages suffered by individual Class members are relatively small. Plaintiff’s

damages and those of each member of the Class are individually less than $75,000. Consequently, the
expense and burden of individual antitrust litigation makes it virtually impossible for members of the
Class to individually seek redress of the wrongs done to them by Microsoft. Plaintiff and his counsel
are not aware of any reason why this case should not proceed as a class action.

V. SUBSTANTIVE ALLEGATIONS

16. A "personal computer” ("PC") is a digital information processing device designed for
use by one person at a time.

17. An "operating system" is a software program that controls the allocation and use of

computer resources (such as central processing unit time, main memory space, disk space, and

input/output channels). The operating system also supports the functions of software programs, called
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"applications,” that perform specific user-oriented tasks. The operating system supports the functions 4
of applications by exposing interfaces, called "application programming interfaces, " or "APlIs." These »
are synapses at which the developer of an application can connect to invoke pre*fabricated blocks of

code in the operating system. These blocks of code in turn perform crucial tasks, such as displaying text
on the computer screen. Because it supports applications while interacting more closely with the PC

system's hardware, the operating system is said to serve as a "platform."

18. An Intel-compatible PC is one designed to function with Intel's 80x86/Pentium families

of microprocessors or with compatible microprocessors manufactured by Intel or by other firms.

19.  An operating system designed to run on an Intel-compatible PC will not function on a
non-Intel-compatible PC, nor will an operating system designed for a non-Intel-compatible PC function
on an Intel-compatible one. Similarly, an application that relies on APIs specific to one operating system
will not, generally speaking, function on another operating system unless it is first adapted, or "ported, "
to the APIs of the other operating system.

20. In 1981, Microsoft released the first version of its Microsoft Disk Operating System,

commonly known as "MS-DOS." The system had a character-based user interface that required the user
to type specific instructions at a command prompt in order to perform tasks such as launching
applications and copying files. When the International Business Machines Cbrporation ("IBM") sglected
MS-DOS for pre-installationon its first generation of PCs, Microsoft's product became the predominant
operating system sold for Intel-compatible PCs.

21.  In 1985, Microsoft began shipping a software package called Windows. The product

included a graphical user interface, which enabled users to perform tasks by selecting icons and words
on the screen using a mouse. Although originally just a user-interface, or "shell," sitting on top of MS-

DOS, Windows took on more operating-system functionality over time.
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22. In 1995, Microsoft introduced a software package called Windows 95, which announced
itself as the first operating system for Intel-compatible PCs that exhibited the same sort of integrated
features as the Mac OS running PCs manufactured by Apple Computer, Inc. ("Apple"). Windows‘ 95

enjoyed unprecedented popularity with consumers, and in June 1998, Microsoft released its successor,

Windows 98.

23. Microsoft licenses copies of its software programs directly to consumers. The largest

part of its MS-DOS and Windows sales, however, consists of licensing the products to manufacturers
of PCs (known as "original equipment manufacturers” or "OEMSs"), such as the IBM PC Company and
the Compaq Computer Corporation ("Compaq"). An OEM typically installs a copy of Windows onto

one of its PCs before selling the package to a consumer under a single price.

24.  The Internet is a global electronic network, consisting of smaller, interconnected

networks, which allows millions of computers to exchange information over telephone wires, dedicated
data cables, and wireless links. The Internet links PCs by means of servers, which run specialized
operating systems and applications designed for servicing a network environment.

25. The World Wide Web ("the Web") is a massive collection of digital infqrmation
resources étored on servers throughout the Internet. These resources are typically provided in the form
of hypertext documents, commonly referred to as "Web pages," that may incorporate any combination
of text, graphics, audio and video content, software prograins, and other data. A user of a computer
connected to the Internet can publish a page on the Web simply by copying it into a specially d&ignated,
publicly accessible directory on a Web server. Some Web resources are in the form of applications that
provide functionality through a user's PC system but actually éxecute on a server.

26.  Internet content providers ("ICPs") are the individuals and organizations that have

established a presence, or "site," on the Web by publishing a collection of Web pages. Most Web pages
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are in the form of "hypertext”; that is, they contain annotated references, or "hyperlinks, " to other Web
pages. Hyperlinks can be used as cross-references within a single document, between documents on the
same site, or between documents on different sites.

217. Typically, one page on each Web site is the "home page," or the first access point to

the site. The home page is usually a hypertext document that presents an overview of the site and
hyperlinks to the other pages comprising the site.

28. PCs typically connect to the Internet through the services of Internet access providers

("IAPs"), which generally charge subscription fees to their customers in the United States. There are
two types of IAPs. Online services ("OLSs") such as America Online ("AOL"), Prodigy, and the
Microsoft Network ("MSN") offer, in addition to Internet access, various services and an array of
proprietary content. Internet service providers ("ISPs") such as MindSpring and Netcom, on the other
hand, offer few services apart from Internet access and relatively little of their own content.

29. A "Webclient" is software that, when running on a computer connected to the Internet,
sends information to and receives information from Web servers throughout the Internet. Web clients

and servers transfer data using a standard known as the Hypertext Transfer Protocol ("HTTP"). A "Web

browser” is a type of Web client that enables a user to select, retrieve, and perceive resources on the

~ Web. In particular, Web browsers provide a way for a user to view hypertext documents and follow the

hyperlinks that connect them, typically by moving the cursor over a link and depressing the mouse

button.

30.  Although certain Web browsers provided graphical user interfaces as far back as 1993, '

the first widely-popular graphical browser distributed for px;oﬁt, called Navigator, was brought to- " -

market by the Netscape Communications Corporation in December 1994. Microsoft introduced its




browser, called Internet Explorer, in July 1995. It is the introduction of Netscape Navigator that |
prompted Microsoft to begin engaging in anti-competitive activities to protect its monopoly.

31. Since the introduction of Microsoft’s Windows Products and the anti-competitive efforts
it has undertaken, there is virtually no competition in the operating system and shell markets. Currently
there are no products, nor are there likely to be any in the near future, that a significant percentage of
consumers world-wide could substitute for Intel-compatible PC operating systems without incurring
substantial costs. Furthermore, no firm that does; not currently market Intel-compatible PC operating
systems could start doing so in a way that would, within a reasonably short period of time, present a

significant percentage of consumers with a viable alternative to existing Intel-compatible PC operating

systems. Therefore, the relevant market is the purchase, lease or licensing of all Intel-compatible PC
operating systems.

32.  Beginning with the introduction of Netscape’s Navigator Web Browser, Microsoft began

to realize that these web browsers could ultimately mature into an application delivery platform which
would threaten its operating systems monopoly. Thereafter, Microsoft began to utilize its monopoly
power and its agreements with OEMs, IAPs and others to stifle competition in the browser ma_rket to
protect, maintain and extend its monopoly over in the operating systems market. These actions had the
direct effect of lessening competition and promoting Microsoft’s monopoly in the operating systems
market through its Windows products. |

33. For example, in 1995, Microsoft proposed to Netscape that it integrate Navigator into

the Windows 95 product that Microsoft intended to release later that year. At the same time, Microsoft
representatives also attempted to persuade Netscape representatives to cease platform level development
of Navigator. Netscape also required at this time crucial technical information in order to develop its

Navigator product to run on the new Windows 95 operating system. Having refused to cease its
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platform development of Navigator, Microsoft withheld this crucial informaiion, such that Navigaior |
was incompatible with certain Internet service providers, Microsoft refused to provide this technical |
information, a script tool, despite the fact that it freely licenséd the tool to any Internet service provider
that wanted it. Netscape never received a license for the st:rip tool, and as a result was unable to do

business with certain Internet service providers for a significant period of time.

34. As another example of its anti-competitive activity, a Microsoft study from November

1997 reveals that the company could have charged $49 for an upgrade to Windows 98 which would have
resulted in a profit to the company in a competitive market. However, because Microsoft has virtually
eliminated competition through use of its monopolistic power, the study identifies $89 as the fevenue-
maximizing price which was ultimately utilized as the “market” price.

35.  Microsoft also quashed software development by Intel. In the mid-1990s, Intel
developed a software interface which would enable Intel microprocessors to carry out tasks in such a
manner that would greatly enhance video and graphics performance. Additionally, Intel was developing
versions of this software for non-Microsoft operating systems. Intel’s main reason for developing the
software was because Microsoft software, including its Windows operating systems, could not take
advantage of advances in hardware technology developed by Intel, while Intel’s software interface
could.

36. Alarmed by the prospect of manufacturers installing Intel software interface, and thus
lessening the need for a Windows operating system, Microsoft persuaded manufacturers not to install
Intel software until Intel ceased to offer its software with non-Windows’ application capabilities.
Microsoft then persuaded Intel that if it stopped promoting its new software interfaces, Microsoft would

accelerate its own work to incorporate the functions of Intel’s new software into Windows.
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37. At the same time, Microsoft pressured major manufacturers of PCs to not install Intel

software on their own PCs until the software ceased to offer the ability to run non-Windows’ operating
systems. As a result, Intel agreed to stop promoting its software. -However, Microsoft only

incorporated some of Intel’s innovations into its operating system products. As late as the end of 1998,

Microsoft still had not implemented key capabilities that Intel had been poised to offer consumers in

1995.

38. Additionally, Microsoft pressured Intel to cease utilizing revenues from its

microprocessor business to fund development and distribution of its software. Microsoft then threatened
Intel by telling Intel representatives that it could not count on Microsoft to support Intel’s next
generation of microprocessors as long as Intel was developing platform level software that competed
with Windows. Understanding that Intel would have difficulty selling PC microprocessors if Microsoft
stopped cooperating in making them compatible with Windows and if Microsoft stated to manufacturers

that it did not support Intel’s chips, Intel agreed to stop developing platform level interfaces that might
draw support away from interfaces compatible with Windows.

39.  Once Microsoft realized that Netscape would not abandon its efforts to develop

Navigator into a platform level application, it set about a strategy to increase its market share for its web
browsers, Internet Explorer. To effect the strategy, it realized that it not only needed to offer a product
that was considered as good as Navigator, but to find avenues to distribute it more widely than
Navigator. Consequently, it chose to bundle Internet Explorer with Windows 95 and 98, instead of
selling it separately, as Netscape did with Navigator. Moreover, Microsoft did not charge a license fee
even for stand-alone Internet Explorer sales. Furthermore, it ﬂelayed release of Windows 98 because

Internet Explorer 4.0, the most recent version at the time, was not ready for release. Microsoft made
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the conscious decision not to release Windows 98 without Internet Explorer 4.0, because it would have |
had the result of diminishing dissemination of Internet Explorer 4.0.

40. Since the introduction of Internet Explorer, Micfosoft has, by ﬁnlanul and‘ |
anticompetitive means, including the monopoly leveraging of its market power in the PC operating
systems market, effectively eliminated competition in the web browser and related markets. Therefore,

another relevant market is the purchase, lease or licensing of web browsers.

41.  The United States Department of Justice has commenced an action for injunctive relief

against Microsoft, alleging violations of the federal antitrust laws, specifically sections 1 and 2 of the

Sherman Act (15 U.S.C. § 1 and 2). On November 5, 1999, the Honorable Thomas Penfield Jackson

issued Findings of Fact. Among these findings of fact were the following:

As has been shown, Microsoft also engaged in a concerted series of actions
designed to protect the applications barrier to entry, and hence its monopoly
power, for a variety of middleware threats . . . . Many of these actions have
harmed consumers in ways that are immediate and easily discernible. They

have also caused less direct, but nevertheless serious and far-reaching,
consumer harm by distorting competition.

See Paragraph 409 of Judge Jackson’s Opinion.

42.  Plaintiff, individually and on behalf of the Class, brings this action to recover damages

for the harm caused by Microsoft as a result of its anticompetitive behavior.

V1. COUNTI
VIOLATION OF THE MINNESOTA ANTITRUST LAW

43.  Plaintiff hereby adopts and incorporates by this reference each of the preceding
paragraphs as if fully set forth herein.

44.  As alleged herein, Plaintiff and the Class have been injured by Microsoft’s violation of -

the Minnesota Antitrust Law which provides a private right of action to indirect purchasers.
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45.  Beginning with the introduction of Netscape’s Navigator Web Browser in December

1994 and continuing thereafter, Microsoft has engaged in unlawful practices designed to eliminate the
competition with Microsoft for alternative platforms, operating systems, and web browsers, and for the
purposes of excluding further competition.

46. Microsoft’s actions have affected all persons and entities who have indirectly purchased,

leased or licensed Windows or Internet Explorer, in Minnesota, for their own use and not for resale.

As such, the relevant market is the purchase, lease or licensing of all Intel-compatible PC operating

systemms.

47.  Microsoft utilized its monopolistic power to fix, raise, maintain, stabilize, control and

establish at artificial and non-competitive levels, the prices at which its Windows operating system was

sold and used in Minnesota and elsewhere.

48. The acts committed by Microsoft as alleged herein are illegal monopolies and restraints

of trade, because among other things, Microsoft illegally:

a. Suppressed, restrained and/or eliminated competition in the sale o} PC operating
systems;

b. Suppressed, restrained and/or eliminated competition in the sale of web
browsers 'and applications related thereto; and

c. Raised, fixed, maintained and stabilized at artificial and non-competitive levels
the prices of Windows products purchased by Plaintiff and other members of the
Class. -

49, Each of the above acts constitutes an unlawfui restraint of trade and is a distinct and

independent violation of Minnesota law.
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50. Plaintiff and the Class were injured by reason of the unfair and deceptive practices of

Microsoft as alleged herein. Plaintiff and the Class were forced to pay higher prices for Windows
products than they would have had to pay if the prices charged bj Microsoft to its customers were 'the. |
~ product of fair and open competitioﬁ.

VII. PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for an Order and Judgment against Microsoft as follows:

a. Certifying this action to proceed as a class action pursuant to Minnesota Rule 23 and
ordering that reasonable notice be given to members of the Class;

b. Declaring that the violations alleged herein constitute an establishment, maintenance,
or use of, or an attempt to establish, maintain, or use monopoly power over trade and
commerce by Microsoft for the purpose of affecting competition and controlling, fixing,
or maintaining prices in violation of Minn. Stat. § 325D.52;

c. Awarding Plaintiff and the Class treble damages in an amount to be determined at trial
pursuant to Minn. Stat. § 325D.57;

d. Granting Plaintiff and the Class the costs of prosecuting this action together with
reasonable attorneys’ fees pursuant to Minn. Stat. § 325D.57;

e. Permanently enjoining Microsoft from continuing to engage in the unlawful conduct
described herein;

f.

Granting such other relief as this Court may deem just and proper under the

circumstances.
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VIII. JURY DEMAND

Plaintiff demands trial by jury on all claims for which he is entitled to a jury trial.

MESSERLI & KRAMER P.A.

Dated: December 17, 1999 m W
C::;ﬁ“@ (# 99259)
Madhylika Jiin (#23283X)
Fifth Street Towers

150 South Fifth Street
Minneapolis, Minnesota 55402
(612) 672-3600

ATTORNEYS FOR PLAINTIFFS

HUMPHREY, FARRINGTON
& McCLAIN, P.C.

Kenneth B. McClain

Ralph K. Phalen

James Ziegler

221 West Lexington, Suite 400

P. O. Box 900

Independence, Missouri 64051

(816) 836-5050

(816) 836-8966 Fax

ON BEHALF OF PLAINTIFF
AND CLASS COUNSEL

BARNOW AND GOLDBERG, P.C.
Ben Barnow

One North LaSalle Street, Suite 2100
Chicago, Illinois 60602

(312) 621-2000

(312) 641-5504 Fax
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Daniel J. Petroski, Jr

3850 One Houston Center

1221 McKinney
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(713) 650-3200

(713) 650-0251 Fax
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David H. Weinstein
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STATE OF MINNESOTA VILED PSL DISTRICT COURT

COUNTY OF HENNEPIN 5% [ <025 PH 2:02 | eoyrTH JuDICIAL DISTRICT

TE YRS ——— 11} i ¢

P LRI T

ldy Klein, individually =01 aoid - [RETOR
and on behalf of all others Case No.
similarly situated,
Plaintiffs, COMPLAINT-
CII.ASS ACTION
Vs. |
Microsoft Corporation, JlEJRY TRIAL DEMANDED
|
Defendant. 1
|
|
CLASS ACTION COMPLAINT

Plaintiff, by and through counsel, on behalf of herself and all others

similarly situated (“Plaintiffs"), for her Class Action Complaint against Defendant

Microsoft Corporation ("Microsoft”), allege as follolws:
NATURE OF THE ACTION
1. This class action is brought on behalf of all residents and citizens of |
Minnesota who, up to the date of the filing of this Complaint and for four years
prior, bought any version of Windows from Migrosoft, or purchased a personal

computer with Windows pre-installed.

2. This is an action under Minnesota Statutes §§ 325D.52 and

325F .69 to recover damages on behalf of the indi|vidual and business purchasers
of Microsoft products (collectively “consumers”) who suffered injury to their
business or property as a direct and proximate result of Microsoft's illegal

|
exercise of its monopoly power in the market for ﬁersonal computer operating
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systems. Microsoft has abused its monopoly pow

C

jer by, among other things,

attempting to quash promising marketplace competitors in-order to maintain

barriers to competition. For at least the past four
caused Plaintiffs to pay monopoly prices for their:
actions have also caused Plaintiffs to incur costs:
extent possible) an unwanted browser application

Explorer, or to suffer the performance degradatio

years, Microsoft's actions have
operating systems. Microsoft's
necessary to remove (to the
called Microsoft internet

N resuiting from its undesired

presence along with the operating system. Finall*ly, Microsoft's actions have

harmed consumers by hampering innovation of ri

frustration for consumers, denying consumers ha

vals, creating confusion and

rdware and software advances

that are not controlled by Microsoft, and thereby perpetuating Microsoft's

monopoly pricing power.

JURISDICTION AND VIENUE

|
3. This action arises under the law of Minnesota and includes claims

for relief against Microsoft for its violation of Minn
325F.69 as hereinafter alleged.
4, This Court has personal jurisdiction

presence in Minnesota or pursuant to Minnesota’

Stat. § 325D.52 and §

over defendant pursuant to its

s long-arm statute, Minn. Stat.

§543.19, insofar as defendant has intentionally participated in Minnesota

commerce, transacted business in Minnesota, capsed acts or events to occur in

l
Minnesota, and/or caused injury to Minnesota cof\sumers, including plaintiffs as

a direct resuit of its anti-competitive conduct.
S. Venue is proper in this jurisdiction p

2

ursuant to §325D.65 insofar as

02/28700 [1:35 P.006/028
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defendant has agents, maintains offices and/or transacts or does business in

Hennepin County, Minnesota. [n addition, certain% acts and transactions giving

rise to the violations of law described in this Complaint occurred in Hennepin

|
County, Minnesota, including, inter alia, the sale of a personal computer with
Windows pre-installed. i

6. Although plaintiff and the Class (as defined in 1 9, herein) have
|
suffered actual damages as a result of defendantis‘ unlawful conduct, no

|
individual member of the Class has suffered damages in excess of $75,000.

PARTIES

7. Plaintiff Idy Kiein resides at 10014 Cove Drive, Minnetonka,
Minnesota. Ms. Klein purchased a Pentium PC computer in 1997 which included

the Windows 95 operating system.

8. Defendant Microsoft Corporation is ? corporation organized and
I

existing under the laws of the State of Washingtmh, with its principal place of
business located at One Microsoft Way, Redmontf.i, Washington. Microsoft both
sells and licenses operating systems for personalicomputers throughout the
United States and the world. Microsoft is engage;d in, and its activities

|
substantially affect, interstate commerce. i

i
CLASS ACTION ALLEGATIONS
9. Plaintiff brings this class action pursluant to Rule 23 of the
Minnesota Rules of Civil Procedure individually am|1d on behalf of herself and the

following two classes:
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Class #1 — All residents and citizens of Minnesota who, as of the
date of the filing of this Complaint or for four years prior, purchased any
version of Windows operating system software.

Class #2 ~ All residents and cmzens of Minnesota who, as of the
date of the filing of this Complaint or for four years prior, purchased a

computer with Windows pre-installed, and who do not use Microsoft
Internet Explorer.

10.  Plaintiff also brings this action pursuant to Rule 23 of the Minnesota
Rules of Civil Procedure on behalf of herself and the class of persons entitled to
equitable relief for restitution due to the unjust enﬁchment of Microsoft resuiting
from its overcharging for the Windows operating system.

11.  Millions of consumers have purchas;ed Windows, either in its full or
updated version, or have purchased a computer with Windows pre-installed. In
1996 alone, for example, Microsoft shipped 51.9 million operating systems. The
plaintiff class is therefore so numerous that joind,ér is impracticable.

12. A class action is superior to all othei‘ available methods for the fair

and efficient adjudication of this controversy.

13.  The representative plaintiff's claims:are typical of the claims of all
class members because the class representativé'by advancing his claims will
also advance the claims of all members of the class and because Microsoft
participated in anticompetitive activity that caused members of the class to suffer
similar injury arising from Microsoft's illegal condlt.:ct.

14.  There are questions of law and fact:common to the classes
including, but not limited to: |

(a)  Whether Microsoft is liable to:.the classes for violation of
'
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|
Minn. Stat. §§ 325D.52 and 325F.69;
Whether Microsoft possesse:s monopoly power within the

relevant market for Intel-corﬁpatible personal computer

Whether Microsoft acquired Gr maintained monopoly power

operating systems;

within the relevant market th‘:rpugh anticompetitive activity;
|
Whether Microsoft used its n'gonopoly power to extract a

monopoly price from consun";lers purchasing Windows;
Whether Microsoft used its monopoly power to anti-
competitively bundle its brovs;'s;er, Microsoft Internet Explorer,
with the Windows 98 packagiee, causing damage to
consumers who do not use Iﬁtemet Explorer.

|

Whether the class is entiﬂedéto equitable relief, including but

not limited to restitution.

15.  The representative plaintiff will fairlf/ and adequately represent and

protect the interests of the putative class. The re:p’:resentative plaintiif has

retained counsel competent and experienced in complex class action litigation

including litigation involving antitrust allegations. ;

16. Class certification pursuant to Rule.23 of the Minnesota Rules of

Civil Procedure is appropriate because common issues predominate over any

individual issues and because a class action is superior to all other available

methods for the fair and efficient adjudication of this controversy.
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FACTS l :

17.  Defendant Microsoft produces andE ?sells (or technically, licenses)
products in the computer industry. One of its be=st known products is an
operating system for personal computers, calledf u.:"Windows." Personal
computers are those computers generally for us=eg_ by one person at a time (as
opposed, for example, to a server which can acc':;:mmodate many users), and
capable of running many different software appl:it;ations. The operating system
of a personal computer is software that allows tﬁg components of a personal
computer (or “PC”) to function with each other, e?nd to control the execution of
other software applications. ¥

18. In 1995, Microséft introduced Windows 95, an operating system for
Intel-compatible PCs that updated earlier Microéoft operating systems. This
operating system was designed to run on PCs with Intel microprocessors or
compatible microprocessors. Windows 95 wouléié not function on a non-Intel
compatible PC. Included with Windows 95 was q software application called
Internet Explorer, a “browsar:that allowed the PC user to find and retrieve
information from the World Wide Web. If the co;\sumer did not want the Intemet
Explorer application, they were able to "uninstall';: Internet Explorer from Windows
95. ’

19.  Microsoft licenses its operating syst';em software directly to
consumers, and also to manufacturers of PCs, l%t;::own as "original equipment
manufacturers” or OEMs. AnEOEM will generalli;i:install a copy of Windows onto

a PC before selling the package to consumers.

6
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("

Microsoft's Monopoly, Power

20. Atthe time of Microsoft's introductio'_n of Windows 95, and for some |

years prior, Microsoft had mon:opoly power ~ the power to control price or
exclude competition — within the worldwide markét for Intel-compatible PC
operating systems (the "Relevant Market"). This:.I:s evidenced not onty by
Microsoft’s high and stable market share percentage coupled with high barriers
to entry, but also by direct evidence of actions taik:en by Micrasoft to control price
or exclude competition. For consumers, there is no reasonable substitute for an

Intel-compatible PC operating system. P
"

21.  Microsoft's market share for the fou'r years prior to filing this
Complaint (the “Relevant Time Period"), and indé?d for some years prior and
continuing to this date, exceeds 90% of the Rele\;lfmt Market. For the last few
years, Microsoft's market share has been at leaslt 395%, and industry analysts
project an even higher share over the next few yéiars.

22.  During the Relevant Time Period, Miicmsoﬁ took action to control
price and exclude competition, and did so free of.the normal restraints faced in a

competitive market, The price of the Windows Qt:iéupdate, for example, was set
by Microsoft without concem for the pricing of én‘:y‘! of its competitors. A Microsoft
study for the pricing of the Windows 98 upgrade é'évealed that a profitable price
would have been $49, but Microsoft opted insteaid:. for $89, which was identified
as the revenue-maximizing price. The price of the outdated Windows 95 was
then raised, which makes ecoriomic sense only gi\'/en Microsoft's monopoly

position. Upon information and belief, the price F:ajd by Plaintiffs for the

7 :
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Windows operating system is a monopoly price, f?r above the price that would
be paid in a competitive market.

23. The barmiers to entry in this market are high, as was discovered by

IBM and others who attempted to make inroads into Microsoft's monopoly. The

primary barrier arises from the lack of software' applications available for a new
operating system. Consumers desire a broad arrlgay of software applications;
software developers generally spend time and mclmey on applications for the
most popular operating system. This leadsto a c:ycle where Microsoft's large
market share creates an incentive to write software for Windows, and the large
number of Windows software applications creates an incentive for consumers

and manufacturers to use the Windows operating| system. The cycle is

perpetuated and reinforced by Microsoft's practice of issuing updated versions of

Windaws which do not significantly improve the aperation of Windows, but which
require the writers of software programs to expenld substantial time and
resourcas rewriting their programs for the latest version of Windows. The

Windows upgrade practice, therefore, significantly reduces the amount of

software available for use on competing operating systems.

24.  Microsoft took action to, and was ab;le to, exclude or limit all viable
competitors within the Relevant Market, includingiEIBM's 0S/2 Warp, Apple’'s Mac
0S8, DR DOS and other operating systems. lBM,%a computer industry behemoth,
manufactures Intel-compatible PCs, as well as'solftware. In 1994, IBM
introduced O8/2 Warp, an Intel-compatible PC"or%erating system that briefly

competed with Microsoft's operating system. IBM spent millions of dollars and
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went to great efforts to promote the system and get software developers to write
applications for it. In 1995, when IBM was still promoting 0S/2 Warp, it
nevertheless calculated that it would lose 70-90% of its sale volume i it failed to
load Windows 95 on its PCs. In the end, IBM éould obtain neither significant
market share nor the support of software develapers for 08/2 Warp, and it
bécame a niche product for particular business; customers.

25. Consumers and OEMs have no v?ia'ble alternative to Microsoft's
Intel compatible PC operating system. Not onl;y are there insufficient comparable
software applications, but also the cost to switcléh would be large — new hardware,

new software, and new training.

Microsoft’'s Anticompetitive Use of its Operating System Monopoly Power
to Curtail the Browsér Market

26. In 1994 Netscape Communicationlf'xs introduced a Web browser
called “Navigator,” which became very populariamong consumers seeking to find
and retrieve information from the World Wide V;Veb. Microsoft introduced its
browser, called Internet Explorer, in July, 1995= Web browsers are a separate
product from operating systems, and operate i!n a separate market subject to

different demand characteristics. Web browsé's have been and are sold and

priced separately from operating systems. Microsoft itself at times promotes,
offers and distributes its browser as a separatef product, including for non-

Windows, non-Microsoft operating systems. |

27. Microsoft perceiv'ed Netscape's bfavigator as a competitive threat,

primarily because of its possible use a platfon'hf for software applications not
9
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written specifically for Windows. In a May 1995: memo Microsoft's CEO and
largest shareholder, Bill Gates, stated: “A new !compeﬁtor ‘born’ on the Intemnet is
Netscape. Their browser is dominant, with a 7@% usage share, allowing them to

determine which network extensions will catch ion They are pursuing a muiti-
platform strategy where they move the key AP!E [applications programming
commoditize the Uﬁk%eﬁy ng operating system.”
Microsoft recognized that the combination of th:e'browser technology, and a new
programming language known as “Java,” held out the promise of application
programs that could be written to run on multiple operating systems. This would
revitalize competition in the operating systems.! market, eliminating or reducing

the large barrier to entry created by the incompatibility of software developed for

Microsoft's Windows operating system. In add tion, the Netscape browser is

itself a “platform” to which applications were belng written. Since Netscape can

run on any PC operating system this again threatened to reduce the key barrier
protecting Microsoft's operating system mono;?oly.

28. Microsoft set odt to prevent consl;nmers from making separate
choices as to operating systems and web brow:sers by a series of ever-more
restrictive steps that initially denied end users t:he option of OEM-effected
separation, then made it harder and harder folf;lconsumers to avoid receiving and
using Intemet Explorer when Ethey acquired Vﬁndows. Microsoft required OEMs
to install Internet Explorer 1.0 and 2.0 or their %sluccessor versions with Windows
95 and, in addition, prohibited them from running an “add/remove” or “uninstall”

program to delete the means%by which InternetiExplorer would be triggered by

10
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end users. ;

29. Internet Explore;r versions 1 and

2, mass distributed with Windows,
did not obtain a large usage fshare of the brov.:/seﬁ market, because of poor

quality as compared to Netsc:ape Navigator. éroduct reviews consistently rated
H 1

Microsoft's Internet Explorer as a lower quality|product than Netscape Navigator.

In March, 1997, Microsoft peirsonnel conclude:c!l: “80% of those who do not use
[Internet Explorer] say they hzave no plans to s‘ itch to it. Which means that if we
take away [Internet Explorer]g_from the [operati:ng system], most nav users will
never switch to us.” Microsofit representative é:ersonnel also determined that it
would “be very hard to increa‘se browser Sharé on the merits of [Intermnet
Explorer] alone. It will be mo}e important to Ieiverage the [operating system]
asset to make people use [Infternet Explorer] iﬁstead of Navigator.” Microsoft
recognized that it could not cé)mpete on the m%elrits with Netscape Navigator, and
instead decided to use their c%perating systemimonopoly to undertake a series of
anticompetitive acts, with the?intent and effectiof harming Plaintiffs and Class
Members. - l
30. ForWindows 9£§, released in Jurie, 1998, Microsoft therefore took

action to use and maintain its monapoly powe;r in the Relevant Market by limiting

the use of Netscape Navigaté_r in the browser irlnarket. Microsoft made

integration of its browser with; Windows a basi!c! strategy, delaying the release of
Windows 98 unti they felt this was accomplistied. When one executive asked if
Windows 98 was going to wa%t for the integrati:on of Internet Explorer even if that

meant missing the Christmas,iwindow for sale::r. the response was affirmative:

11
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“[Interet Explorer] integratiofn will be [the] mo:st compelling feature of [Windows -
08)." : i
31. Microsoft set ox.;t to intermingie l::omwsing functions in operating-

system files even further for \2Vindows 98 in or'c er to protect the applications

barrier to entry.

32. Microsoft wrote iihe operating cocfi‘e for Windows 98 so that the
i i
(ntemet Explorer was hard-cc?ded or essentially “welded" to the operating

system. That is, while in the Windows 95 version a consumer could “uninstall”
' |
an unwanted application, such as Internet Explorer, in the Windows 98 version

this could not be done. Othe:r Windows 98 aplplications could be “uninstalied”
i

with a simple “uninstall” function, but not Intemrt Explorer. Actions taken to
s |
uninstall internet Explorer would likely also render ineffective key portions of the

operating system code, bn‘nging the PCtoa “é:rashing" halt. Mareover, if the
consumer mads a different b:s'owser, such as Iéletscape Navigator, the “default”
browser to be used by the cofmputer, this woulid sometimes be countered by
Microsoft's programming, forti:ing the use of In:iernet Explorer. As one Microsoft
executive wrote in 1995: “We will bind the shTill to the Intemet Explorer, so that
running any other browser is & jolting experience.”

33. Microsoft refuseid to license the ! indows 98 operating system to

\;I;icrosoft also imposed contractual

restrictions (beyond the technical restrictions Trted above) upon the OEMs'
| |

OEMs without the Internet Exfplorer browser.

ability to remove the browser from the operath;\g system.
|
34.  As a result of Microsoft's anticorﬁlpetitive conduct, Internet

1
t
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Explorer's share of the brows;er market has dr:a'matically increased while
Netscape's has dramatically éieclined. lnteme:t Explorer’s share of the browser
market increased to 49% by August, 1998, while Netscape's foll to 48%.

Netscape's share of new brovlvser installations has decreased to an even greater

H
b
'

extent. .

35. Micrasoft thus fprced actual consumer use of Intemet Explorer and

caused considerable confusion to customers. i Consumers pay the price for

Microsoft's anticompetitive actions. Consume:rs \}'vho do not wish to use Internet
| I

Explorer, but desire instead to use Netscape l\lllav'lgator or another browser, are

damaged. Either they can pa:,y the high cost of actually having Intemet Explorer

I

uninstalled, or they can leavé the application on tfhe computer but not use it.
f |
Leaving Internet Explorer on the computer without using it causes at least the

following damage: performar:ace degradation - decreased speed and memory;
! o

i I

increased risk of incompatibilities; increased ri;sk 'Pf bugs; increased risk of
: o

security breaches; and increased support costs, ' Security risks caused by

Internet Explorer may expose: consumers’ sensitive financial information to

computer hackers. l

36. Consumers wha do not wish to use any browser suffer similar
|

: I
- damage. Many business oon#umers desire an op'erating system with no browser,
! i

either so they can standardize browsers among operating systems, or avoid
! |
t |

browsers altogether to curtail:access to the Intern:e‘t. Similarly, individual

consumers may want to inhib:it children’s access ?o the Intemnet.
' | |

37.  Other companies that offer browsers with their operating systems

13
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: |
allow OEMs or consumers to|decide whether to i'qstall it, or if pre-installed to

uninstall it. Microsoft is the anly operating system vendor that does not allow this

flexibility.

Microsoft's Other Anticompetitive Acts

38. Microsoft took o:ther anticompetitive’ action to maintain its operating
3
It
system monopoaly, such as irr!,nposing screen restT,ctions on OEMs, that caused
! |

significant inefficiencies and harmed consume | Microsoft prohibited removal of

! |
icans, folders or “start” menulentries. It prohibited OEMs from madifying the
Initial boot sequence, and fro;m installing programs that would launch

automatically upon completio:n of the initial Windt!)'ws boot sequence. OEM's

. .
were forced to curtail or eliminate welcome screens and other features that
I .

! . i .
would make computers morejconsumer-friendly and easier to use. This raised

the supports costs of the con?umer. A Hewlett-Pllackard executive wrote:
: |

From the consumer perspective, we are hurting our industry
and our customers. PC’s can be frightening and quirky
pleces of technology into which they invest a large sum of
their money. It Is vitally lmportant| that the PC suppliers
dramatically improve the consumer buying experience, out
of the box experience as well as 'éhej) longer term product
usability and reliability. The chanlhe'l feedback as well as our
awn data shows that we are going in the wrong direction.
This causes consumer dlssatisfac?tiqn in complex telephone
support process, needless in—hon?eirepair visits, and
ultimately in product retumns . . . .If we had a choice of
another supplier, based on your actlions in this area, | assure
you [that you] would not be our supplier of choice.

39. Microsoft curtailed consumer acces's' to non-Microsoft products,
and stifled innovation. Microsoft withheld technical information from Netscape,
|
preventing development of a Windows 95 versibn:'of Netscape Navigator for a

14
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significant period of time.

40. Microsoft used its monopoly power to punish IBM for non-
coaperation in limiting competing software applications.

41.  Microsoft took action to promote the incompatibility of Sun

Microsystem’s Java technologies, which threatened to lower the application
barrier to entry in the operating system market. Microsoft used its operating
system monopoly 10 require the distribution of its Windows-specific version of
Java, and to restrict the distribution of crass-platform Java by limiting distribution
of Netscape's browser, which it recognized as the principal distribution vehicle
for cross-platform Java. Microsoft required Independent Software Vendors to
use Microsoft's version of Java and not the cross-platform version.

42.  Intel designed Native Signal Processing (“NSP") software in 1995
that would allow advanced video and graphic performance from Intel
microprocessors, and would also make it easier for software developers to use
non-Microsoft operating systems. Microsoft took action to quash the
development of NSP. It pressured Intel ta stop development of the software with
the threat that Microsoft would support Intel microprocessors only if Intel would
stay out of platform-level software. Microsoft also pressured OEMs not to install
NSP software. By the summer of 1995, Intel agreed to stop promoting NSP
software, and consumers were denied the innovations offered.

43.  Microsoft took numerous other actions during the Relevant Time
Period to prevent competition. All of these actions have: deprived Plaintiffs and

Class Members of choice; blunted the development of cross-platform

15
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technologies that wouid have resulted in increa:'é:éd competition and a reduction
in the price of operating systems; slowed innova:ition; resuited in increased
support and testing costs (ultimately borne by c%:'nsumers); and increased the
cost of Microsoft's monopolistic Windows 98 opésrating system.

44. Microsoft's monopoly and its anticompetitive actions to maintain
that monopoly, including in part those addressei'd above, have been the focus of
other suits, in particular an action by the United :é{tates Department of Justice
Antitrust Division. In 1995, Microsoft and the Gn;)vemment entered into a consent:
decree restricting the ability of Microsoft ta requi@ OEMs that license Windows
operating system to also license other software .products. A dispute arose over
the bundling of Windows with Intemet Explorer. th May, 1998, the Government,
along with 20 states and the District of Columbié, ibrought suit against Microsoft,
alleging violations of Section 1 and 2 of the Shem'_tan Act. On November 3,
1999, after approximately eight months of trial, Judge Thomas Penfield Jackson
of the United States District Court for the District of Columbia issued findings of
fact. These Findings of Fact include findings thé:t%Microsoft enjoys monopoly
power in the relevant market of lntel—compatible' P_C operating systems, and that

Microsoft has taken anticompetitive actions to mz}\intain that monopoly power.

COUNT ONE
VIOLATI F MINN. STAT, § 325D.52 — POLIZATI

45.  Plaintiff restates the allegations set_forth in paragraphs 1 through

44 as if fully rewritten herein.

46. Microsoft possesses monopaly power in the market for Intel-

16
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Compatible PC operating systems, and has possessed monopoly power for the
four years prior to the filing of this Complaint to the present.

47.  During this time period, Microsoft has willfully maintained its
monopoly power through the illegal and anticompetitive conduct described

above. Microsoft has acted with others, includin§ but not limited to, unwilling co-

conspirators such as computer manufacturers, all in violation of Minn. Stat. §

3250.52. :

48. As a direct and proximate resuit of Microsoft's violations of
Minn. Stat. § 325D.52, Plaintiff and Class Members have suffered antitrust injury,
including but not limited to: payment of antioomp'ejitively high monapoly pricing
for Windows aperating systems; decreased peri:’c':)g'mance of PCs due to the

integration of Internet Explorer with Windows 98;: and associated costs of the
P
Integration. =

COUNT TWQ
RESTITUTION,'

49. Plaintiff restates the allegations sét;;forth in Paragraphs 1 through

48 as if fully rewritten herein.

S50.  Microsoft improperly exerted its mofnopoly pricing power to exact
payments from purchasers of Windows operating_ systems in excess of the fair

market value or other price which would have bge':en charged but for the aforesaid

improper conduct.

91.  As a proximate result, Microsoft haés_ been unjustly enriched at

Plaintiffs' expense. ,

.
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52.
grant the specific relief of ordering Micre
Microsoft was unjustly enriched In the fc

COUN’

VIOLATION OF MIN
CONSUMER PRO

(/‘MAL-CBRMRHE .

Plaintiif requests that the ¢

-

Court exéd.rcise its equitable power to
asoft to re bay all amounts by which
yrm of restitution to Plaintiffs.

I THREE!!
N. STAT. § 325F.69 -

TEQTlQh:I STATUTE

583. Plaintiff restates the allegations set’iforth in Paragraphs 1 through

52 as if fully rewritten herein.

54.

Microsoft implicitly represe

|
i
)
N

nted to c’:!:onsumers that its prices were

'

fair and competitive when In fact the prices were isupra-competitive, monopolist

——

k]

prices that far exceeded the prices consumers would have paid if Microsaft had

not engaged in the aforesaid conduct.

i
]

§5. The foregoing alleged corﬂduct of D:;éfendant Microsoft, including

A

that previously alleged, constituted unfair or decépfdve acts or practices in

connection with consumer transactions

56. Microsoft knew or should |
Windows operating systems that the pri
operating systems were substantially in
could be obtained for if Microsoft had nc

competitive behavior.

in violatiqfrfn of Minn. Stat, § 325F.69.
ave knO\:'(vn at the time it sold its

ces paid gittsy consumers for such

excess oiﬂ the prices that similar software

]
ot engage;!d in such monopolistic and anti-

57. The foregoing alleged conduct of D'Je:fendant Microsoft constituted

b

. . Y :
an unconscionable act or practice in connection With 2 consumer transaction.

'.]:'
A

1
b
1

|
18 )
I,

.

iE

'.i!
|

t
|
i

00/29/00 11:40 P.022/026




B4258691327 LEGAL-CORPORATE 02728700 Li:40 P.023/026

( TR a

COUNT FOURr

VIOLATION OF ARTICLE 133 SECTION 6
QF THE STATE OF MlNNESOTA CONSTITUTION

58. Plaintiff hereby realleges paragraphs 1 through 57 above.

59. This Count arises under the State-gf,anesota Canstitution, Article
I
13, § 6, which states: 3
Any combination of persons either as indiyiduals or as members or
officers of any corporation to monapolize markets for food products
in this state or to interfere with, or restrict the freedom of markets is

a criminal conspiracy and shall be pumshed as the legislature may
provide.

H
'lu
'l

60. As pled herein, defendant has inteljféred with and restricted, and
continues to interfere and restrict, the freedom oitf markets in Minnesota.
61.  Plaintiff and the Class shé seeks tr:\ represent have been injured

and will continue to suffer injuries as a result of ('géfendant's violations of the
: ‘:' ' )
Minnesota Constitution. Plaintiff and the Class she seeks to represent seek

appropriate relief, Inc'luding damages and equit-a‘b'Ie relief, to remedy these

violations by defendant.

WHEREFORE, Plaintiff prays that judgment be entered against Defendant

Microsott for: ! :

i
(@) all compensatory damages permitted by law in an amount to be

determined at trial, which amount is in excess of the jurisdictional

amount; ;
(b)  equitable relief, including;but not lfqmited to:

(1) an order requiring Microsoﬂfgio pay restitution to Plaintiffs of

H
oy
[
i
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the amount by whiéhi Microsoft was unjustly enriched
L »
through excessive charges for its operating system products;

(c) costs of this action; %
(d)  attorneys’ fees; -
()  and for such other relief a:s Ethe Court may deem just and equitable.
t Z Ii'
!
Respectfully submitted,
YRR YO
< L) A /
/ ”71”{;4//75 e/
Chat’%ésf 8. Zimmerman - MN #120054
Rabert R, Hopper - MN #208760
Hart L. Bobino itch - MN #240515
Jennifer K. Sustacek - MN #251598
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Minneapolis, MN 55401
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Of Counsel:

|
Stanley Chesley (OH #0000852) |
Robert A. Steinberg (OH #0032932) |
Robert Heuck || (OH #0051283) i
Waite, Schneider, Bayless .
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Cincinnati, Ohio 45202
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Plaintiff demands a trial by jury on %\ﬂ' issu?s so triable.
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STATE OF MINNESOTA 5 Pl DISTRICT COURT
FILZD PO
COUNTY OF HENNEPIN craog P b2 FOURTH JUDICIAL DISTRICT
COFTD23 P le
. y . ”.,____r_a‘_m%\« 5/
EY i LSRG p
David Jaffe, Individually and ',’-;*‘."ff‘f;-'"'.:..r-.’;fi'-a.}ﬁ‘ai':-;; ATOR C _ 00— j
On Behalf of All OthersySimilcaLrI'y Situated, ase No Xé :
Plaintiff, Class Action
V. COMPLAINT

MICROSOFT CORPORATION and
DOES 1 through 100, inclusive,

Defendants.

Plaintiff, on behalf of himself and all others similarly situated, alleges as |
follows against defendant Microsoft Corporation, hereinafter referred to as
"Microsoft," on information and belief, formed after an inquiry reasonable under
the circumstances:

JURISDICTION AND VENUE

1. This Court has jurisdiction pursuant to Minn. Stat. §§ 325D.43-48;
325D.49-66. This Court also has jurisdiction over defendants because each are
corporations which are authorized to conduct, and in fact do conduct, substantial
business in the State of Minnesota. Each defendant has sufficient minimum
contacts with Minnesota or otherwise intentionally avails itself of the consumer
markets within Minnesota through the promotion, sale, marketing and/or
distribution of its products in Minnesota to render the cxercise of jurisdiction by
the Minnesota courts permissible under traditional notions of fair play and
substantial justice. However, the injuries to the plaintiff named herein and absent

Class members do not exceed $75,000 per person, inclusive of interest, fees and
costs.

23140.)
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2. Venue is proper in this County, pursuant to Minn. Stat. 542.09, as the
acts upon which this action is based occurred in part in this County. Plaintiff and
numerous Class members reside in this County, and purchased Microsoft licensed
Intel-compatible personal computer ("PC") operating systems and were thereby
inj ured and subjected to irreparable harm in this venue. Defendants received
substantial compensation and profits from sales of such products in this County.
Thus, their liability arose in part in this County.

PRELIMINARY STATEMENT

3. Plaintiff brings this class action under the laws of Minnesota for
damages for injuries sustained as a result of defendant Microsoft's unlawful |
monopolization of the market for licensing all Intel-compatible PC operating
systems. As described below, plaintiff alleges that Microsoft unlawfully
maintained its operating system monopoly by engaging in anti-competitive conduct
that has eliminated or retarded the development of new software products that
could support, or themselves become, alternative platforms to Microsoft's
operating systems. Microsoft's anti-competitive conduct included, among other
things, arrangements tying the sale of Microsoft's Windows operating systems to
other Microsoft software products, including its Internet web browser, agreements
precluding computer manufacturers from distributing, promoting, buying or using
products of Microsoft's competitors or potential competitors, and agreements
limiting the ability of software companies to provide services or resources to
Microsoft's competitors or potential competitors. As a result of Microsoft's
conduct, plaintiff and members of the Class have paid higher prices for Microsoft
licensed Intel-compatible PC operating systems than they would have paid in a

competitive market and have been injured in their business and property.

2314001
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PARTIES
4. Plaintiff David Jaffe is a resident of Hennepin County, Minnesota. In
or about October of 1999, plaintiff paid for and licensed in his name an Intel-
compatible PC operating system licensed by Microsoft and installed in a Compaq
Presario personal computer. In addition, Plaintiff recently paid for and licensed in
his name the Windows ‘98 upgrade, on Intel-Compatible PC operating system

licensed by Microsoft, which was purchased at Best Buy for approximately $90.00.

P.84-26

5. Defendant Microsoft is a corporation organized and existing under the
laws of the State of Washington, with its principal place of business located at One
Microsoft Way, Redmond, Washington. Microsoft sells and licenses Intel-
compatible PC operating systems, including Windows '95 and Windows '98,
throughout Minnesota, the United States and the world. Microsoft's revenues from
the sale of its operating systems was approximately $4.92 billion, $6.28 billion,
and $8.50 billion in fiscal years 1997, 1998, and 1999, respectively.

6.  The true names and capacities of the defendants sued herein as Does 1
through 100, inclusive, are presently unknown to plaintiff who, therefore, sues
these defendants by such fictitious names. Plaintiff will seek to amend this
Complaint and include these Doe defendants' true names and capacities when they
are ascertaincd. Each of the fictitiously named defendants is responsible in some
manner, including, inter alia, as aiders and abettors, for the conduct alleged herein
and for the injuries suffered by the members of the Class.

7. Various individuals, partnerships, corporations and associations not
named as defendants in this Complaint, have participated in the violations alleged

herein and have performed acts and made statement in furtherance thereof.

23140.1
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CLASS ACTION ALLEGATIONS
8.  Plaintiff brings this action as a class action pursuant to Minn. R. Civ.

P., Rule 23 on his own behalf and on behalf of all other members of a class (the
"Class"), consisting of all persons or entities in the State of Minnesota who
purchased for purposes other than re-sale or distribution on or after May 18, 1994
(the "Class Period"), Intel-compatible PC operating systems licensed by Microsoft.
The Class excludes defendants and their co-conspirators, their subsidiaries,
affiliates, officers, and employees, and governmental entities.

9.  The Class is so numerous that joinder of all members is impracticable.
There are thousands of members of the Class who are geographically dispersed
throughout Minnesota.

10.  Plaintiff's claims are typical of the claims of the members of the Class
because plaintiff and all Class members were injured by the same wrongful
conduct of the defendants alleged herein.

11.  There are questions of law and fact common to the Class which
predominate over any questions affecting only individual Class members. Such
common questions include:

a. Whether Microsoft is a monopolist in the market for Intel- .
compatible PC operating systems;

b.  Whether Microsoft and its co-conspirators engaged in anti-
competitive conduct by which Microsoft unlawfully maintained its monopoly;

c.  Whether the alleged conduct violated provisions of Minnesota's
Uniform Deceptive Trade Practices Act, Minn. Stat. Ann. §325D.44;

d. Whether the alleged conduct violate thc Minnesota Antitrust
Law, Minn. Stat. Ann. §§325D.51, et scq.;

e.  Whether plaintiff and members of the Class are entitled to

23140.1

FEB 29 2000 16:17 612 338 4S92 PAGE. @5



FEB-29-2008 16:23 HEINS MILLS OLSON 612 338 4692

g s

damages and the appropriate measure of such damages.

P.06/26

12.  As the claims of the plaintiff are typical of the claims of the Class, and
the plaintiff has no interests adverse to or which irreconcilably conflict with the
interests of other members of the Class, plaintiff is an adequate class
representative.

13.  Plaintiff will fairly and adequately protect the interests of the Class
and has retained counsel experienced and competent in the prosecution of complex
class action litigation.

14. A class action is superior to other available methods for the fair and
efficient adjudication of the controversy and substantial benefits will derive from
proceeding as a class action. Such treatment will permit a large number of
similarly situated persons to prosecute their common claims in a single forum
simultaneously, efficiently, and without the duplication of effort and expense that
numerous individual actions would engender. Class treatment also will permit the
adjudication of relatively small claims by many Class members who could not
afford to individually litigate such claims against large corporate defendants.
There are no difficulties likely to be encountered in the management of this class
action that would preclude its maintenance as a class action, and no superior
alternative exists for the fair and efficient group-wide adjudication of this
controversy.

BACKGROUND

15. A 'personal computer" ("PC") is a digital information processing
device designed for use by one person at a time. A typical PC consists of central
processing components (e.g., a microprocessor and main memory) and mass data
storage (such as a hard disk). A typical PC system consists of a PC, certain

peripheral input/output devices (including a monitor, a keyboard, a mouse, and a
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printer), and an operating system. PC systems, which include desktop and laptop
models, can be distinguished from more powerful, more expensive computer
systems known as "servers," which are designed to provide data, services, and
functionality through a digital network to multiple users.

16.  An "operating system" is a software program that controls the
allocation and use of computer resources (such as central processing unit time,
main memory space, disk space, and input/output channels). The operating system
also supports the functions of software programs, called "applications," that
perform specific user-oriented tasks. The operating system supports the functions
of applications by exposing interfaces, called "application programming
interfaces," or "APIs." These are synapses at which the developer of an application
can connect to invoke pre-fabricated blocks of code in the operating system. These
blocks of code in turn perform crucial tasks, such as displaying text on the
computer screen. Because it supports applications while interacting more closely
with the PC system's hardware, the operating system is said to serve as a
"platform."”

17.  An Intel-compatible PC is one designed to function with Intel's
80x86/Pentium familics of microprocessors or with compatible microprocessors
manufactured by Intel or by other firms.

18.  An operating system designed to run on an Intel-compatible PC will
not function on a non-Intel-compatible PC, nor will an operating system designed
for a non-Intel-compatible PC function on an Intel-compatible one. Similarly, an
application that relies on APIs specific to one operating system will not, generally
speaking, function on another operating system uniess it is first adapted, or
"poned," to the APIs of the other operating system.

19. In 1981, Microsoft released the first version of its Microsoft Disk
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Operating System, commonly known as "MS-DOS." The system had a character-
based user interface that required the user to type specific instructions at a
command prompt in order to perform tasks such as launching applications and
copying files. When International Business Machines Corporation ("iBM“)
selected MS-DOS for pre-installation on its first generation of PCs, Microsoft's

20.  In 1985, Microsoft began shipping a software package called
Windows. The product included a graphical user interface, which enabled users to
perform tasks by selecting icons and words on the screen using a mouse. Although
originally just a user-interface, or "shell," sitting on top of MS-DOS, Windows
took on more operating-system functionality over time.

21.  In 1995, Microsoft introduced a software package called Windows 95,
which announced itself as the first operating system for Intel-compatible PCs that
exhibited the same sort of integrated features as the Mac OS running PCs
manufactured by Apple Computer, Inc. ("Apple"). Windows 95 enjoyed
unprecedented popularity with consumers, and in June 1998, Microsoft released its
successor, Windows 98.

22.  Microsoft is the leading supplier of operating systems for PCs. The
company transacts business in all fifty of the United States and in most countries
around the world.

23.  Microsoft licenses copies of its software programs directly to
consumers. The largest part of its MS-DOS and Windows sales, however, consists
of licensing the products to manufacturers of PCs (known as “original equipment
manufacturers” or "OEMs"), such as IBM and Compaq Computer Corporation
("Compaq"). An OEM typically installs a copy of Windows onto one of its PCs

before selling the package to a consumer under a single price.
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24.  The Internet is a global electronic network, consisting of smaller,
interconnected networks, which allows millions of computers to exchange
information over telephone wires, dedicated data cables, and wireless links. The
Internet links PCs by means of servers, which run specialized operating systems |
and applications designed for servicing a network environment.

25. The World Wide Web ("the Web") is a massive collection of digital
information resources stored on servers throughout the Internet. These resources
are typically provided in the form of hypertext documents, commonly referred to
as "Web pages," that may incorporate any combination of text, graphics, audio and
video content, software programs, and other data. A user of a computer connected
to the Internet can publish a page on the Web simply by copying it into a specially
designated, publicly accessible directory on a Web server. Some Web resources
are in the form of applications that provide functionality through a user's PC
system but actually execute on a server.

26.  Internet content providers ("ICPs") are the individuals and
organizations that have established a presence, or "site," on the Web by publishing
a collection of Web pages. Most Web pages are in the form of "hypertext"; that is,
they contain annotated references, or "hyperlinks," to other Web pages.
Hyperlinks can be used as cross-references within a single document, between
documents on the same site, or between documents on different sites.

27. Typically, one page on each Web site is the "home page," or the first
access point to the site. The home page is usually a hypertext document that
presénts an overview of the site and hyperlinks to the other pages comprising the
site.

28.  PCs typically connect to the Internet through the services of Internet

access providers ("IAPs"), which generally charge subscription fees to their
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customers in the United States. There are two types of IAPs. Online services

("OLSs") such as America Online ("AOL"), Prodigy, and the Microsoft Network

("MSN ") offer, in addition to Internet access, various services and an array of
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proprietary content. Internet service providers ("ISPs") such as MindSpring and
Netcom, on the other hand, offer few services apart from Internet access and
relatively little of their own content.

29. A "Webclient" is software that, when running on a computer
connected to the Internet, sends information to and receives information from Web
servers throughout the Internet. Web clients and servers transfer data using a
standard known as the Hypertext Transfer Protocol ("HTTP"). A "Web browser"
is a type of Web client that enables a user to select, retrieve, and perceive resources
on the Web. In particular, Web browsers provide a way for a user to view
hypertext documents and follow the hyperlinks that connect them, typically by
moving the cursor over a link and depressing the mouse button.

30. Although certain Web browsers provided graphical user interfaces as
far back as 1993, the first widely popular graphical browser distributed for profit,
called Navigator, was brought to market by the Netscape Communications
Corporation in December 1994. Microsoft introduced its browser, called Internet
Explorer, in July 1995.

THE RELEVANT MARKET

31.  The licensing of Intel-compatible PC operating systems world-wide
constitutes a relevant product and geographic market. Currently there are no
products, nor are there likely to be any in the near future, that a significant
percentage of consumers world-wide could substitute for Intel-compatible PC
operating systems without incurring substantial costs. Furthermore, no firm that

does not currently market Intel-compatible PC operating systems could start doing
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significant percentage of consumers with a viable alternative to existing Intel-
compatible PC operating systems.

32.  The inability of server operating systems, non-Intel-compatible PC
operating systems, information appliances, network computers, and server based
computing generally to provide reasonable substitutes for Microsoft's operating
systems and discipline its monopoly power is set forth in the Findings of Fact of
the United States District Court for the District of Columbia in United States v.
Microsoft Corporation, Civ. No. 98-1232 (TPJ), dated November 5, 1999 (the
"Findings of Fact") §919-32.

33. Middleware programs, while not operating systems themselves, do
have the potential to reduce the significance and/or need for operating systems
since middleware programs also expose APIs to application developers. The
Netscape Web browser and Sun Microsystems, Inc.'s Java class libraries are
examples of non-operating system middleware. Such software is often called
"middleware" because it relies on the interfaces provided by the underlying
operating system while simultaneously exposing its own APIs to developers.
Currently no middleware product exposes enough APIs to allow independent
software vendors ("ISVs") to profitably write full-featured personal productivity
applications that rely solely on those APIs.

34. Even if middleware deployed enough APIs to support full-featured
applications, 1t would not function on a computer without an operating system to
perform tasks such as managing hardware resources and controlling peripheral
devices. But to the extent the array of applications relying solely on middleware
comes to satisfy all of a user's needs, the user will not care whether there exists a

large number of other applications that are directly compatible with the underlying
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operating system. Thus, the growth of middleware-based applications could lower

the costs to users of choosing a non-Intel-compatible PC operating system like the
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Mac OS. It remains to be seen, though, whether there will ever be a sustained
stream of full-featured applications written solely to middleware APls. In any
event, it would take several years for middleware and the applications it supports to
evolve from the status quo to a point at which the cost to the average consumer of
choosing a non-Intel compatible PC operating system over an Intel-compatible one
falls so low as to constrain the pricing of the latter systems.
MICROSOFT'S POWER IN THE RELEVANT MARKET
35.  Microsoft possesses a dominant, persistent, and increasing share vof
the world-wide market for Intel-compatible PC operating systems. Every year for
the last decade, Microsoft's share of the market for Intel-compatible PC operating
systems has stood above ninety percent. During most of the Class Period, the
figure has been at least ninety-five percent, and analysts project that the share will
climb ecven higher over the next few years. Even if Apple's Mac OS were included
in the relevant market, Microsoft's share would still stand well above eighty
percent.
THE APPLICATIONS BARRIER TO ENTRY
Description of the Applications Barrier to Entry
36. Microsoft's dorninant market share 1s protected by the same barrier
that helps define the market for Intel-compatible PC operating systems. As
explained above, the applications barrier would prevent an aspiring entrant into the
relevant market from drawing a significant number of customers away from a
dominant incumbent even if the incumbent priced its products substantially above
competitive levels for a significant period of time. Because Microsoft's market

share is so dominant, the barrier has a similar effect within the market: It prevents
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significant consumer demand, and it would continue to do so even if Microsoft
held its prices substantially above the competitive level.
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37.  Consumer interest in a PC operating system derives primarily from
the ability of that system to run applications. The consumer wants an operating
system that runs not only types of applications that he knows he will want to use,
but also those types in which he might develop an interest later. Also, the
consumer knows that if he chooses an operating system with enough demand to
support multiple applications in each product category, he will be less likely to find
himself limited later by having to use an application whose features disappoint
him. Finally, the average user knows that, generally speaking, applications
improve through successive versions. He thus wants an operating system for
which successive generations of his favorite applications will be released — and
promptly at that. The fact that a vastly larger number of applications are written
for Windows than for other PC operating systems attracts consumers to Windows,
because it reassures them that their interests will be met as long as they use
Microsoft's product.

38. Software development is characterized by substantial economies of
scale. The fixed costs of producing software, including applications, is very high.
By contrast, marginal costs are very low. Moreover, the costs of developing
software are "sunk" — once expended to develop software, resources so devoted
cannot be used for another purpose. The result of economies of scale and sunk
costs is that application developers seek to sell as many copies of their applications
as possible. An application that is written for one PC operating system will operate
on another PC operating system only if it is ported to that system, and porting

applications is both time-consuming and expensive. Therefore, application
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developers tend to write first to the operating system with the most users —
Windows. Developers might then port their applications to other operating
systems, but only to the extent that the marginal added sales justify the cost of
porting. In order to recover that cost, ISVs that do go to the effort of porting
frequently set the price of ported applications considerably higher than that of the
original versions written for Windows.

39. Consumer demand for Windows enjoys positive network effects. A
positive network effect is a phenomenon by which the attractiveness of a product
increases with the number of people using it. The fact that there is a multitude of
people using Windows makes the product more attractive to consumers. The large
installed base attracts corporate customers who want to use an operating system
that new employees are already likely to know how to use, and it attracts academic
consumers who want to use software that will allow them to share files easily with
colleagues at other institutions. The main reason that demand for Windows
experiences positive network effects, however, is that the size of Windows'
installed base impels ISV's to write applications first and foremost for Windows,
thereby ensuring a large body of applications from which consumers can choose.
The large body of applications thus reinforces demand for Windows, augmenting
Microsoft's dominant position and thereby perpetuating ISV incentives to write
applications principally for Windows. This self-reinforcing cycle is often referred
to as a "positive feedback loop."

40. 'What for Microsoft is a positive feedback loop, is for would-be
competitors a vicious cycle. For just as Microsoft's large market share creates
incentives for ISVs to develop applications first and foremost for Windows, the
small or non-existent market sharc of an aspiring competitor makes it prohibitively

expensive for the aspirant to develop its PC operating system into an acceptable
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substitute for Windows. To provide a viable substitute for Windows, another PC
operating system would need a large and varied enough base of compatible
applications to reassure consumers that their interests in variety, choice, and
currency would be met to more-or-less the same extent as if they chose Windows.
Even if the contender attracted several thousand compatible applications, it would
still look like a gamble from the consumer's perspective next to Windows, which
supports over 70,000 applications. The amount it would cost an operating system
vendor to create that many applications is prohibitively large. Therefore, in order
to ensure the availability of a set of applications comparable to that available for
Windows, a potential rival would need to induce a very large number of ISVs to
write to its operating system.

4]. Indeciding whether to develop an application for a new operating
system, an ISV's first consideration is the number of users it expects the operating
system to attract. Out of this focus arises a collective-action problem: Each ISV
realizes that the new operating system could attract a significant number of users if
enough ISVs developed applications for it; but few ISVs want to sink resources
into developing for the system until it becomes established. Since everyone is
waiting for everyone else to bear the risk of early adoption, the new operating .
system has difficulty attracting enough applications to generate a positive feedback
loop. The vendor of a new operating system cannot effectively solve this problem
by paying the riecessary number of ISVs to write for its operating system, because
the cost of doing so would dwarf the expected return.

42. Counteracting the collective-action phenomenon is another known as
the "first-mover incentive." For an ISV interested in attracting users, there may be
an advantage to offering the first and, for a while, only application in its category

that runs on a new PC operating system. The user base of the new system may be
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small, but every user of that system who wants such an application will be
compelled to use the ISV's offering. Moreover, if demand for the new operating
system suddenly explodes, the first mover will reap large sales before any
competitors arrive. An ISV thus might be drawn to a new PC operating system as

a "protected harbor." Once first-movers stake claims to the major categories of
p i g
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applications, however, there is a strong chance that the new operating system could
stall; it would not support the most familiar applications, nor the variety and
number of applications, that attract large numbers of consumers, and there would
no longer exist a first-mover incentive to attract additional ISV to the important
application categories. Although the upstart operating system might find itself
with enough applications support to hold a fraction of the market, the collective-
action phenomenon would still prevent the system from gaining the kind of
positive feedback momentum that can turn a fringe entrant into a rival that would
put competitive pressure on Windows.

43.  The cost to a would-be entrant of inducing ISVs to write applications
for its operating system exceeds the cost that Microsoft itself has faced in inducing
ISVs to write applications for its operating system products, for Microsoft never
confronted a highly penetrated market dominated by a single competitor. Of
course, the fact that it is extremely difficult for an efficient would-be rival to
accumulate enough applications support to compete with Windows does not mean
that sustaining its own applications sﬁppoﬁ is effortless for Microsoft. In fact, if
Microsoft stopped investing the hundreds of millions of dollars it spends each year
induc:;ing ISVs to write applications for Windows, it might become easier than it
currently is for a competitor to develop its own positive feedback Joop. But given
that Windows today enjoys overwhelmingly more applications support than any

other PC operating system, it would still take that competitor years to develop the
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“evangelization," even in relative terms, than any other PC operating-system
vendor, it is not difficult to understand why it is worthwhile for the principal
beneficiary of the applications barrier to devote more resources to augmenting 'it
than aspiring rivals are willing to expend in speculative efforts to erode it.

44.  Microsoft continually releases "new and improved" versions of its PC
operating system. Each time it does, Microsoft must convince ISVs to write
applications that take advantage of new APIs, so that existing Windows users will
have incentive to buy an upgrade. Since ISV are usually still eaming substantial
revenue from applications written for the last version of Windows, Microsoft must
convince them to write for the new version. Even if ISVs are slow to take
advantage of the new APIs, though, no applications barrier stands in the way of
consumers adopting the new system, for Microsoft ensures that successive versions
of Windows retain the ability to run applications developed for earlier versions. In
fact, since ISVs know that consumers do not feel locked into their old versions of
Windows and that new versions have historically attracted substantial consumer
demand, ISVs will generally write to new APIs as long as the interfaces cnable
attractive, innovative features. Microsoft supplements developers' incentives by
extending various "seals of approval" — visible to consumers, investors, and
industry analysts — to those ISVs that promptly develop new versions of their
applications adapted to the newest version of Windows. In addition, Microsoft
works closely with ISVs to help them adapt their applications to the newest version
of the operating system — a process that is in any event far easier than porting an
application from one vendor's PC operating system to another's. In sum, despite
the substantial resources Microsoft expends inducing ISVs to develop applications

for new versions of Windows, the company does not face any obstacles nearly as
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imposing as the barrier to entry that vendors and would-be vendors of other PC

operating systems must overcome.

45. Empirical evidence describing and confirming the strength of the
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THE MIDDLEWARE THREATS

46. Middleware technologies, as previously noted, have the potential to
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weaken the applications barrier to entry. Microsoft was apprehensive that the APIs
exposed by middleware technologies would attract so much developer interest, and
would become so numerous and varied, that there would arise a substantial and

growing number of full-featured applications that relied largely, or even wholly, on
middleware APls. The app ns relyin
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g largely on middleware APIs would -
potentially be relatively easy to port from one operating system to another. The
applications relying exclusively on middleware APIs would run, as written, on any
operating system hosting the requisite middleware. So the more popular
middleware became and the more APIs it exposed, the more the positive feedback
loop that sustains the applications barrier to entry would dissipate. Microsoft was
concerned with middleware as a category of software; each type of middleware
contributed to the threat posed by the entire category. At the same time, Microsoft
focused its antipathy on two incarnations of middleware that, working together,
had the potential to weaken the applications barrier severely without the assistance
of any other middleware. These were Netscape's Web browser and Sun's
implementation of the Java technologies.
MICROSOFT'S ANTI-COMPETITIVE CONDUCT

47.  Faced with the threat middleware technologies posed to its operating

system monopoly, Microsoft and its co-conspirators engaged in a series of anti-

competitive and exclusionary acts intended to eliminate or forestall the
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development of competitive software programs and thereby maintain Microsoft's
monopoly.

612 338 4692 P.19/26

48.  For example, in order to eliminate the threat posed by the emerging
Netscape Navigator as an operating system platform, Microsoft and its co-

conspirators, among other things:

a. attempted to dissuade Netscape from developing Navigator as a
platform;

b.  withheld crucial technical information Netscape needed in order
to complete its Windows 95 version of Navigator;

c.  developed a competing web browser software product in order
to diminish the likelihood that Navigator would emerge as the standard web
browser, and gave its browser away for free in exchange for commitments from
other firms to distribute and promote Internet Explorer at Navigator's expense; and

d.  excluded Navigator from important distribution channels
including OEM distribution by:

1. forcing OEMs to take Internet Explorer with Windows;
ii. imposing technical restrictions that increased the cost of
promoting Navigator;
ii. offering valuable consideration to OEMs in exchange for

commitments to promote Internet Explorer exclusively; and
iv. threatening to penalize individual OEMs that insisted on
pre-i'nstalling and promoting Navigator.
- " 49.  Microsoft engaged in similar conduct to deter other competitors or
potential competitors, such as Intel, Apple, Real Networks and IBM from
encroaching upon its operating system monopoly.

50. Inresponse to the threat posed to Microsoft's operating system

231401

18

B FEB 29 2000 16:22 612 338 4692 PAGE. 19




FEB-29-2008 16:27 HEINS MILLS OLSON 612 338 4692 P.20/26

C C
monopoly by Sun's implementation of Java, Microsoft and its co-conspirators,
among other actions:

a. created a Java implementation for Windows that undermined
portability and was incompatible with other implementations;

b.  induced developers to use the Microsoft implementation of Java
rather than Sun-compliant implementations; and

c.  thwarted the expansion of the Java Class Libraries.

51.  The details of Microsoft's and its co-conspirators' conduct are set forth
in the Findings of Fact 769-407.
52.  Such conduct is ongoing anci continues to this date. ,
THE ANTI-COMPETITIVE EFFECTS OF DEFENDANTS' CONDUCT
53.  The aforesaid conduct, agreements, arrangements and conspiracies
among Microsoft and its co-conspirators have had the following effects, among
other, which occurred throughout Minnesota:

a. Competition between actual and potential competitors in the
market for Intel-compatible PC operating systems has been restrained, eliminated
and foreclosed;

b. Actual and potential competitors in the relevant market have
been injured in their business and their property;

| ¢.  Purchasers, including indirect purchasers, in the relevant market
have been deprived of the benefits of a free, competitive, innovative, and
unreqtrained market;

| d.  Purchasers, including indirect purchasers, in the relevant market
have had to pay artificially high and non-competitive prices; and

e. In place of a free, open and competitive market, a monopoly in

the rclevant market has been maintained.
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54.  Among other things, Microsoft has exploited its unlawful monopoly
power to charge non-competitive prices for its operating systems. For example,
Microsoft could have profitably charged $49 for an upgrade to its Windows 98
product (the operating systems product Microsoft sells to existing users of
Windows 95). Microsoft instead charged a revenue-maximizing price of $89 per
upgrade. See Findings of Fact §63. As a result of Microsoft's conduct, plaintiff
and members of the Class have paid higher prices for Microsoft licensed Intel-
compatible PC operating systems than they would have paid in a competitive
market and have been injured in their business and property.

TOLLING OF APPLICABLE STATUTES OF LIMITATION

55.  Any applicable statutes of limitation have been equitably tolled by |
Microsoft's affirmative acts of fraudulent concealment, suppression, and denial of
the true facts regarding the existence of the monopolistic and anti-competitive
practices at issue herein. Such acts of fraudulent concealment included
intentionally covering up and refusing to publicly disclose critical internal
memoranda, product development plans and other reports of anti-competitive
practices. Through such acts of fraudulent concealment, Microsoft was able to
active}y conceal from the public for years the truth about Microsoft's anti-
compétitive practices, thereby tolling the running of any applicable statutes of
limitation. Moreover, Microsoft still refuses to this day to take full responsibility
for its actions, vigorously denying all liability or even the existence of
monopolistic conduct.

FIRST CAUSE OF ACTION

(Deceptive Acts or Practices in Violation of
Minnesota Uniform Deceptive Trade Practices Act, §§325D.44, et seq.)

56. Plaintiff realleges and incorporates herein by reference §91-55 of this
|
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Complaint.
57. Minnesota's Unfair Practices Act prohibits unfair or deceptive trade
acts or practices.

58.  The policies, acts and practices alleged herein were intended to or did
result in the sale to consumers of Microsoft licensed Intel-compatible PC operating
systems in violation of the Minnesota Unfair Practices Act, Minn. Stat. Ann.
§§325D.44, et seq.

59. Plaintiff reserves the right to allege other violations of law which
constitute unlawful business acts or practices. Such conduct is ongoing and
- continues to this date.

60. The Class is, therefore, entitled to the relief available under Minn.

Stat. Ann. §§325D.44, et seq., as detailed below in the Prayer for Relief.
SECOND CAUSE OF ACTION

(Violation of Minnesota Antitrust Law -
Illegal Combination In Restraint Of Trade)

61.  Plaintiff realleges and incorporates herein by reference §§1-60 of this
Complaint.

62.  Atsome point before the commencement of the Class Period (the
exact date being presently unknown to plaintiff), defendants and their co-
conspirators illegally combined to monopolize the relevant markets at issue herein,
in violation of the Minnesota Antitrust Law, Minn. Stat. Ann. §§325D.51, et seq.

63.  Asaresult of this violation, plaintiff and members of the Class have

been injured in their business and property, in an amount which will be established
at the trial of this action.
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THIRD CAUSE OF ACTION
(Violation of Minnesota Antitrust Law - Illegal Monopolization)

P.23726

64.  Plaintiff realleges and incorporates herein by reference 991-63 of this
Complaint. '

65.  Asalleged herein, defendants and their co-conspirators have illegally
established, maintained and used their monopoly power in the relevant markets at
issue in violation of Minn. Stat. Ann. §§325D.52.

66.  As aresult of this violation, plaintiff and members of the Class have

been injured in their business and property, in an amount which will be established
at the trial of this action.

PRAYER FOR RELIEF

WHEREFORE, plaintiff, individually and on behalf of the Class, prays for
judgment and relief against defendants as follows:

(1) An order of this Court certifying this action as a proper class action
and plaintiff as the proper class representative;

(2)  Actual and treble damages;

(3) Reasonable costs of suit and attorneys' fees;

(4)  Pre- and post-judgment interest; and

(5)  Such other and further relief as this Court may deem necessary, proper
and/or appropriate.
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Dated: February 28, 2000 HEINS MILLS & OLSON, P.L.C.

Samuel D. Heins (#4357/6 2
Daniel E. Gustafson (#202241)
Karla M. Gluek (#238399)
700 Northstar East

608 Second Avenue South
Minneapolis, MN 55402
Telephone: (612) 338-4605

Leonard B. Simon
Dennis Stewart

Alan M. Mansfield
Michael J. Flannery
Milberg Weiss Bershad Hynes
& Lerach LLP
600 West BroadwaY Suite 1800
San Diego, CA 01
Telephone (619) 231-1058

David J. Bershad

Robert A. Wallner

Joseph Opper

Milberg Weiss Bershad Hynes
& Lerach LLP

One Pennsylvania Plaza

New York, NY 10119-0165
Telephone: (212) 594-5300

Kenneth J. Vianale

Milberg Weiss Bershad Hynes
& Lerach LLP

The Plaza, Suite 900

5355 Town Center Road

Boca Raton, FL 33486
Telephone: (561) 361-5000
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Mark D. Bogen

Law Offices of Mark D. Bo

1761 West Hillsboro Blvd §u1te 328
Deerfield Beach, FL

Telephone: (954) 429- 8967

Attorneys for Plaintiff
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STATE OF MINNESOTA DISTRICT COURT
COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT
Daniel Gordon, Individually and Case No.
On Behalf of All Others Sumlarly Situated,

Plaintiff, Class Action
V. COMPLAINT
MICROSOFT CORPORATION and
DOES 1 through 100, inclusive, ]

Jury Trial Demanded
Defendants.

Plaintiff, on behalf of himself and all others similarly situated, alleges as
follows against defendant Microsoft Corporation, hereinafter referred to as
"Microsoft,” on information and belief, formed after an inquiry reasonable under the
circumstances: | |

JURISDICTION AND VENUE

1. This Court has jurisdiction pursuant to Minm. Stat. § 325D. 49-66.
This Court also has jurisdiction over defendants because each are corporations
which are authorized to conduct, and in fact do conduct, substantial business in the
State of Minnesota. Each defendant has sufficient minimum contacts with
Minnesota or otherwise intentionally avails itself o‘f the consumer markets within
Minnesota through the promotion, sale, marketing and/or distribution of its products
in Minnesota to render the exercise of jurisdiction by the Minnesota courts
permissible under traditional notions of fair play and substantial justice. However,
the injuries to the plaintiff named herein and absent Class members do not exceed

$75,000 per person, inclusive of interest, fees and costs.
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2. Venue is proper in this County, pursuant to Minn. Stat. 542.09, as the
acts upon which this action is based occurred in part in this County. Plaintiff and
numerous Class members reside in this County, and purchased Microsoft licensed
Intel-compatible personal computer ("PC") operating systems and were thereby
injured and subjected to irreparable harm in this venue. Defendants received
substantial compensation and profits from sales of such products in this County.
Thus, their Liability arose in part in this County.

PRELIMINARY STATEMENT

3. Plaintiff brings this class action under the laws of Minnesota for
damages for injuries sustained as a result of defendant Microsoft’s unlawful
monopolization of the market for licensing all Intel-compatible PC operating
systems. As described below, plaintiff alleges that Microsoft unlawfully maintained
its operating system monopoly by engaging in anti-competitive conduct that has
eliminated or retarded the development of new software products that could support,
or themselves become, alternative platforms to Microsoft’s operating systems.
Microsoft’s anti-competitive conduct included, among other things, arrangements
tying the sale of Microsoft’s Windows operating systems to other Microsoft
software products, including its Internet web browser, agreements precluding
computer manufacturers from distributing, promoting, buying or using products of
Microsoft’s competitors or potential competitors, and agreements limiting the ability
of software companies to provide services or resources to Microsoft’s competitors
or potential competitors. As a result of Microsoft’s conduct, plaintiff and members
of the Class have paid higher prices for Microsoft licensed Intel-compatible PC
operating systems than they would have paid in a competitive market and have been

injured in their business and property.

24134

[ 4]

MAY 83 2082 19:51 PAGE. 23 -



MAY. 3,200 §:482Y " Y0 3964 P 4

PARTIES

4.  Plaintiff Daniel Gordon is a resident of Hennepin County, Minnesota.
In or about July, 1999, plaintiff paid for and licensed in his name an Intel-
compatible PC operating system licensed by Microsoft and installed in a Gateway
personal computer.

5. Defendant Microsoft is a corporation organized and existing under the
laws of the State of Washington, with its principal place of business located at One
Microsoft Way, Redmond, Washington. Microsoft sells and licenses Intel-
compatible PC operating systems, including Windows 95 and Windows 98,
throughout Minnesota, the United States and the world. Microsoft’s revenues from
the sale of its operating systems was approximately $4.92 billion, $6.28 billion, and
$8.50 billion in fiscal years 1997, 1998, and 1999, respectively.

6.  The true names and capacities of the defendants sued herein as Does |
through 100, inclusive, are presently unknown to plaintiff who, therefore, sues these
defendants by such fictitious names. Plaintiff will seek to amend this Complaint and
include these Doe defendants’ true names and capacities when they are ascertained.
Each of the fictitiously named defendants is responsible in some manner, including,
inter alia, as aiders and abettors, for the conduct alleged herein and for the injuries
suffered by the members of the Class.

7. Various individuals, partnerships, corporations and associations not
named as defendants in this Complaint, have participated in the violations alleged

herein and have performed acts and made statement in furtherance thereof.
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CLASS ACTION ALLEGATIONS

8. Plaintiff brings this action as a class action pursuant to Minn. R. Civ.
P., Rule 23 on his own behalf and on behalf of all other members of a class (the
"Class"), consisting of all persons or entities in the State of Minnesota who
purchased for purposes other than re-sale or distribution on or after May 18, 1994
(the "Class Period"), Intel-compatible personal computer operating systems licensed
by Microsoft. The Class excludes defendants and their co-conspirators, their
subsidiaries, affiliates, officers, and employees, and governmental entities.

9. The Class is so numerous that joinder of all members is impracticable.
There are thousands of members of the Class who are geographically dispersed |
throughout Minnesota. '

10.  Plaintiff's claims are typical of the claims of the members of the Class
because plaintiff and all Class members were injured by the same wrongful conduct
of the defendants alleged herein.

1. There are questions of law and fact common to the Class which
predominate over any questions affecting only individual Class members. Such
common questions include:

a.  Whether Microsoft is a monopolist in the market for Intel-
compatible PC operating systems:

b.  Whether Microsoft and its co-conspirators engaged in anti-
competitive conduct by which Microsoft unlawfully maintained its monopoly;

c. Whether the alleged conduct violate the Minnesota Antitrust
Law, Minn. Stat. Ann. §§325D.5, et seq.;

d.  Whether plaintiff and members of the Class are entitled to
damages and the appropriate measure of such damages.

[2. As the claims of the plaintiff are typical of the claims of the Class, and
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the plaintiff has no interests adverse to or which irreconcilably conflict with the
interests of other members of the Class, plaintiff is an adequate class representative.

13.  Plaintiff will fairly and adequately protect the interests of the Class and
has retained counsel experienced and competent in the prosecution of complex class
action litigation.

14. A class action is superior to other available methods for the fair and
efficient adjudication of the controversy and substantial benefits will derive from
proceeding as a class action. Such treatment will permit a large number of similarly
situated persons to prosecute their common claims in a single forum simultaneously,
efficiently, and without the duplication of effort and expense that numerous
individual actions would engender. Class treatment also will permit the adjudication
of relatively small claims by mﬁny Class members who could not afford to
individually litigate such claims against large corporate defendants. There are no
difficulties likely to be encountered in the management of this class action that
would preclude its maintenance as a class action, and no superior alternative exists
for the fair and efficient group-wide adjudication of this controversy.

BACKGROUND

15. A "personal computer* (“PC") is a digital information processing
device designed for use by one person at a time. A typical PC consists of central
processing components (e.g., a microprocessor and main memory) and mass data
storage (such as a hard disk). A typical PC system consists of a PC, certain |
peripheral input/output devices (including a monitor, a keyboard, a mouse, and a
printer), and an operating system. PC systems, which include desktop and laptop
models, can be distinguished from more powerful, more expensive computer
systems known as "servers," which are designed to provide data, services, and

functionality through a digital network to multiple users.
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16.  An “operating system" is a software program that controls the
allocation and use of computer resources (such as central processing unit time, main
memory space, disk space, and input/output channels). The operating system also
supports the functions of software programs, called “applications,” that perform
specific user-oriented tasks. The operating system supports the functions of
applications by exposing interfaces, called “application programming interfaces," or
"APIs." These are synapses at which the developer of an application can connect to
invoke pre-fabricated blocks of code in the operating system. These blocks of code
in turn perform crucial tasks, such as displaying text on the computer screen.
Because it supports applications while interacting more closely with the PC system’s
hardware, the operating system is said to serve as a "platform."

17.  An Intel-compatible PC is one designed to function with Intel’s
80x86/Pentium families of microprocessors or with compatible microprocessors
manufactured by Intel or by other firms.

18.  An operating system designed to run on an Intel-compatible PC will
not function on a non-Intel-compatible PC, nor will an operating system designed
for a non-Intel-compatible PC function on an Intel-compatible one. Similarly, an
application that relies on APIs specific to one operating system will not, generally
speaking, function on another operating system unless it is first adapted, or "ported,"
to the APIs of the other operating system.

19.  In 1981, Microsoft released the first version of its Microsoft Disk
Operating System, commonly known as "MS-DOS.” The system had a character-
based user interface that required the user to type specific instructions at a command
prompt in order to perform tasks such as launching applications and copying files.
When International Business Machines Corporation ("IBM") selected MS-DOS for

pre-installation on its first generation of PCs, Microsoft’s product became the
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predominant operating system sold for Intel-compatible PCs.

20. In 1985, Microsoft began shipping a software package called
Windows. The product included a graphical user interface, which enabled users to
perform tasks by selecting icons and words on the screen using a mouse. Although
originally just a user-interface, or "shell," sitting on top of MS-DOS, Windows took
on more operating-system functionality over time.

21.  In 1995, Microsoft introduced a software package called Windows 95,
which announced itself as the first operating system for Intel-compatible PCs that
exhibited the same sort of integrated features as the Mac OS running PCs
manufactured by Apple Computer, Inc. (“Apple”). Windows 95 enjoyed
unprecedented popularity with consumers, and in June 1998, Microsoft released its
successor, Windows 98.

22. Microsoft is the leading supplier of operating systems for PCs. The
company transacts business in all fifty of the United States and in most countries
around the world.

23.  Microsoft licenses copies of its software programs directly to
consumers. The largest part of its MS-DOS and Windows sales, however, consists
of licensing the products to manufacturers of PCs (known as “original equipment
manufacturers” or "OEMs"), such as IBM and Compaq Computer Corporation
("Compaq”). An OEM typically installs a copy of Windows onto one of its PCs
before selling the package to a consumer under a single price.

24.  The Intemnet is a global electronic network, consisting of smaller,
interconnected networks, which allows millions of computers to exchange
information over telephone wires, dedicated data cables, and wireless links. The
Internet links PCs by means of servers, which run specialized operating systems and

applications designed for servicing a network environment.
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25. The World Wide Web ("the Web") is a massive collection of digital
information resources stored on servers throughout the Internet. These resources
are typically provided in the form of hypertext documents, commonly referred to as
"Web pages," that may incorporate any combination of text, graphics, audio and
video content, software programs, and other data. A user of a computer connected
to the Internet can publish a page on the Web simply by copying it into a specially
designated, publicly accessible directory on a Web server, Some Web resources are
in the form of applications that provide functionality through a user’s PC system but
actually execute on a server.

26. Internet content providers ("ICPs") are the individuals and
organizations that have established a presence, or "site," on the Web by publishing a
collection of Web pages. Most Web pages are in the form of "hypertext"; that is,
they contain annotated references, or "hyperlinks," to other Web pages. Hyperlinks
can be used as cross-references within a single document, between documents on
the same site, or between documents on different sites.

27.  Typically, one page on each Web site is the "home page,” or the first
access point to the site. The home page is usually a hypertext document that
presents an overview of the site and hyperlinks to the other pages comprising the
site.

28.  PCs typically connect to the Internet through the services of Internet
access providers ("IAPs"), which generally charge subscription fees to their
customers in the United States. There are two types of [APs. Online services
("OLSs") such as America Online ("AOL"), Prodigy, and the Microsoft Network
("MSN ") offer, in addition to Internet access, various services and an array of
proprietary content. Internet service providers ("ISPs") such as MindSpring and

Netcom, on the other hand, offer few services apart from Internet access and
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relatively little of their own content.

29. A "Web client” is software that, when running on a computer
connected to the Internet, sends information to and receives information from Web
servers throughout the Internet. Web clients and servers transfer data using a
standard known as the Hypertext Transfer Protocol ("HTTP"). A "Web browser" is
a type of Web client that enables 2 user to select, retrieve, and perceive resources on
the Web. In particular, Web browsers provide a way for a user to view hypertext
documents and follow the hyperlinks that connect them, typically by moving the
cursor over a link and depressing the mouse button.

30.  Although certain Web browsers provided graphical user interfaces as
far back as 1993, the first widely popular graphical browser distributed for profit,
called Navigator, was brought to market by the Netscape Communications
Corporation in December 1994. Microsoft introduced its browser, called Intemnet
Explorer, in July 1995.

THE RELEVANT MARKET

31.  The licensing of Intel-compatible PC operating systems world-wide
constitutes a relevant product and geographic market. Currently there are no
products, nor are there likely to be any in the near future, that a significant
percentage of consumers world-wide could substitute for Intel-compatible PC
operating systems without incurring substantial costs. Furthermore, no firm that
does not currently market Intel-compatible PC operating systems could start doing
so in a way that would, within a reasonably short period of time, present a
significant percentage of consumers with a viable alternative to existing Intel-
compatible PC operating systems.

32.  The inability of server operating systems, non-Intel-compatible PC

operating systems, information appliances, network computers, and server based
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computing generally to provide reasonable substitutes for Microsoft’s operating
systems and discipline its monopoly power is set forth in the Findings of Fact of the
United States District Court for the District of Columbia in United States v.
Microsaft Corporation, Civ. No. 98-1232 (TPJ), dated November 5, 1999 (the
"Findings of Fact") 111119-32.

33. Middleware programs, while not operating systems themselves, do
have the potential to reduce the significance and/or need for operating systems since
middleware programs also expose APIs to application developers. The Netscape
Web browser and Sun Microsystems, Inc.’s Java class libraries are examples of non-
operating system middleware. Such software is often called "middleware" because
it relies on the interfaces provided by the underlying operating system while
simultaneously exposing its own APIs to developers. Currently no middleware
product exposes enough APIs to allow independent software vendors (“ISVs") to
profitably write full-featured personal productivity applications that rely solely on
those APIs. ‘

34.  Even if middleware deployed enough APIs to support full-featured
applications, it would not function on a computer without an operating system to
perform tasks such as managing hardware resources and controlling peripheral
devices. But to the extent the array of applications relying solely on middleware
comes to satisfy all of a user’s needs, the user will not care whether there exists a
large number of other applications that are directly compatible with the underlyingl
operating system. Thus, the growth of middleware-based applications could lower
the costs to users of choosing a non-Intel-compatible PC operating system like the
Mac OS. It remains to be seen, though, whether there will ever be a sustained
stream of full-featured applications written solely to middleware APIs. Inany

event, it would take several years for middleware and the applications it supports to
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evolve from the status quo to a point at which the cost to the average consumer of
choosing a non-Intel compatible PC operating system over an Intel-compatible one
falls so low as to constrain the pricing of the latter systems.
MICROSOFT’S POWER IN THE RELEVANT MARKET

35. Microsoft possesses a dominant, persistent, and increasing share of the
world-wide market for Intel-compatible PC operating systems. Every year for the
last decade, Microsoft’s share of the market for Intel-compatible PC operating
systems has stood above ninety percent. During most of the Class Period, the figure
has been at least ninety-five percent, and analysts project that the share will climb
even hugher over the next few years. Even if Apple’s Mac OS were included in the

relevant market, Microsoft’s share would still stand well above eighty percent,

THE APPLICATIONS BARRIER TO ENTRY
Description of the Applications Barrier to Entry
36.  Microsoft’s dominant market share is protected by the same barrier that
helps define the market for Intel-compatible PC operating Systems. As explained
above, the applications barrier would prevent an aspiring entrant into the relevant
market from drawing a significant number of customers away from a dominant
incumbent even if the incumbent priced its products substantially above competitive
levels for a significant period of time. Because Microsoft’s market share is so
dominant, the barrier has a similar effect within the market: It prevents Intel-
compatible PC operating systems other than Windows from attracting significant
consumer demand, and it would continue to do so even if Microsoft held its prices
substantially above the competitive level.
37. Consumer interest in a PC operating system derives primarily from the

ability of that system to run applications. The consumer wants an operating system
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that runs not only types of applications that he knows he will want to use, but also
those types in which he might develop an interest later. Also, the consumer knows
that if he chooses an operating system with enough demand to support multiple
applications in each product category, he will be less likely to find himself limited
later by having to use an application whose features disappoint him. Finally, the
average user knows that, generally speaking, applications improve through
successive versions. He thus wants an operating system for which successive
generations of his favorite applications will be released - and promptly at that. The
fact that a vastly larger number of applications are written for Windows than for
other PC operating systems attracts consumers to Windows, because it reassures
them that their interests will be met as long as they use Microsoft’s product.

38.  Software development is characterized by substantial economies of
scale, The fixed costs of producing software, including applications, is very high.
By contrast, marginal costs are very low. Moreover, the costs of developing
software are "sunk" ~ once expended to develop software, resources so devoted
cannot be used for another purpose. The result of economies of scale and sunk
costs is that application developers seek to sell as many copies of their applications
as possible. An application that is written for one PC operating system will operate
on another PC operating system only if it is ported to that system, and porting
applications is both time-consuming and expensive. Therefore, application
developers tend to write first to the operating system with the most users -
Windows. Developers might then port their applications to other operating systems,
but only to the extent that the marginal added sales justify the cost of porting. In
order to recover that cost, ISVs that do go to the effort of porting frequently set the
price of ported applications considerably higher than that of the original versions

written for Windows.
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39.  Consumer demand for Windows enjoys positive network effects. A
positive network effect is a phenomenon by which the attractiveness of a product
increases with the number of people using it. The fact that there is a multitude of
people using Windows makes the product more attractive to consumers. The large
installed base attracts corporate customers who want to use an operating system that
new employees are already likely to know how to use, and it attracts academic
consumers who want to use software that will allow them to share files easily with
colleagues at other institutions. The main reason that demand for Windows
experiences positive network effects, however, is that the size of Windows’ installed
base impels ISVs to write applications first and foremost for Windows, thereby
ensuring a large body of applications from which consumers can choose. The large
body of applications thus reinforces demand for Windows, augmenting Microsoft’s
dominant position and thereby perpetuating ISV incentives to write applications
principally for Windows. This self-reinforcing cycle is often referred to as a
"positive feedback loop."

40.  What for Microsoft is a positive feedback loop, is for would-be
competitors a vicious cycle. For just as Microsoft’s large market share creates
incentives for ISVs to develop applications first and foremost for Windows, the
small or non-existent market share of an aspiring competitor makes it prohibitively
expensive for the aspirant to develop its PC operating system into an acceptable
substitute for Windows. To provide a viable substitute for Windows, another PC
operating system would need a large and varied enough base of compatible
applications to reassure consumers that their interests in variety, choice, and
currency would be met to more-or-less the same extent as if they chose Windows.
Even if the contender attracted several thousand compatible applications, it would

still look like a gamble from the consumer’s perspective next to Windows, which
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supports over 70,000 applications. The amount it would cost an operating system
vendor to create that many applications is prohibitively large. Therefore, in order to
ensure the availability of a set of applications comparable to that available for
Windows, a potential rival would need to induce a very large number of ISV to
write to its operating system.

41. Indeciding whether to develop an application for a new operating
system, an ISV’s first consideration is the number of users it expects the operating
system to attract. Out of this focus arises a collective-action problem: Each ISV
realizes that the new operating system could attract a significant number of users if
enough ISVs developed applications for it; but few ISVs want to sink resources into
developing for the system until it becomes established. Since everyone is waiting
for everyone else to bear the risk of early adoption, the new operating system has
difficulty attracting enough applications to generate a positive feedback loop. The
vendor of a new operating system cannot effectively solve this problem by paying
the necessary number of ISV’ to write for its operating system, because the cost of
doing so would dwarf the expected return. -

42.  Counteracting the collective-action phenomenon is another known as
the "first-mover incentive." For an ISV interested in attracting users, there may be
an advantage to offering the first and, for a while, only application in its category
that runs on a new PC operating system. The user base of the new system may be
small, but every user of that system who wants such an application will be
compelled to use the ISV's offering. Moreover, if demand for the new operating
system suddenly explodes, the first mover will rzap large sales before any
cormnpetitors arrive. An ISV thus might be drawn to a new PC operating system as a
"protected harbor.” Once first-movers stake claims to the major categories of

applications, however, there is a strong chance that the new operating system could
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stall; it would not support the most familiar applications, nor the variety and number
of applications, that attract large numbers of consumers, and there would no longer
exist a fust-mover incentive to attract additional ISVs to the important application
categories. Although the upstart operating system might find itself with enough
applications support to hold a fraction of the market, the collective-action
phenomenon would still prevent the system from gaining the kind of positive
feedback momentum that can turn a fringe entrant into a rival that would put
competitive pressure on Windows.

43.  The cost to a would-be entrant of inducing ISVs to write applications
for its operating system exceeds the cost that Microsoft itself has faced in inducing
ISVs to write applications for its operating system products, for Microsoft never
confronted a highly penetrated market dominated by a single competitor. Of course,
the fact that it is extremely difficult for an efficient would-be rival to accumulate
enough applications support to compete with Windows does not mean that
sustaining its own applications support is effortless for Microsoft. In fact, if
Microsoft stopped investing the hundreds of millions of dollars it spends each year
inducing ISV to write applications for Windows, it might become easier than it
currently is for a2 competitor to develop its own positive feedback loop. But given
that Windows today enjoys overwhelmingly more applications support than any
other PC operating system, it would still take that competitor years to develop the
necessary momentum. Plus, while Microsoft may spend more on platform
“evangelization," even in relative terms, than any other PC operating-system vendor,
it 1§ not difficult to understand why it is worthwhile for the principal beneficiary of
the applications barrier to devote more resources to augmenting it than aspiring

rivals are willing to expend in speculative efforts to erode it.
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44.  Microsoft continually releases "new and improved" versions of its PC
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operating system. Each time it does, Microsoft must convince ISVs to write
applications that take advantage of new APIs, so that existing Windows users will
have incentive to buy an upgrade. Since ISVs are usually still eaming substantial
revenue from applications written for the last version of Windows, Microsoft must
convince them to write for the new version. Even if ISVs are slow to take
advantage of the new APIs, though, no applications barrier stands in the way of
consumers adopting the new system, for Microsoft ensures that successive versions
of Windows retain the ability to run applications developed for earlier versions. In
fact, since ISVs know that consumers do not feel locked into their old versions of
Windows and that new versions have historically attracted substantial consumer
demand, ISV's will generally write to new APIs as long as the interfaces enable
attractive, innovative features. Microsoft supplements developers’ incentives by
extending various “seals of approval” - visible to consumers, investors, and industry
analysts - to those ISV that promptly develop new versions of their applications
adapted to the newest version of Windows. In addition, Microsoft works closely
with ISVs to help them adapt their applications to the newest version of the
operating system - a process that is in any event far easier than porting an
application from one vendor’s PC operating system to another’s. In sum, despite the
substantial resources Microsoft expends inducing ISVs to develop applications for
new versions of Windows, the company does not face any obstacles nearly as
imposing as the barrier to entry that vendors and would-be vendors of other PC
operating systems must overcome.

45.  Empirical evidence describing and confirming the strength of the
applications barrier to entry is set forth in the Findings of Fact 111145-67.

THE MIDDLEWARE THREATS

46.  Middleware technologies, as previously noted, have the potential to
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weaken the applications barrier to entry. Microsoft was apprehensive that the APIs
exposed by middleware technologies would attract so much developer interest, and
would become so numerous and varied, that there would arise a substantial and |
growing number of full-featured applications that relied largely, or even wholly, on
middleware APls. The applications relying largely on middleware APIs would
potentially be relatively easy to port from one operating system to another. The
applications relying exclusively on middleware APIs would run, as written, on any
operating system hosting the requisite middleware. So the more popular
middleware became and the more APIs it exposed, the more the positive feedback
loop that sustains the applications barrier to entry would dissipate. Microsoft was
concerned with middleware as a category of software; each type of middleware
contributed to the threat posed by the entire category. At the same time, Microsoft
focused its antipathy on two incamnations of middleware that, working together, had
the potential to weaken the applications barrier severely without the assistance of
any other middleware. These were Netscape’s Web browser and Sun’s
implementation of the Java technologies.

MICROSOFT’S ANTI-COMPETITIVE CONDUCT

47.  Faced with the threat middleware technologies posed to its operating
system monopoly, Microsoft and its co-conspirators engaged in a series of anti-
competitive and exclusionary acts intended to eliminate or forestall the development
of competitive software programs and thereby maintain Microsoft’s monopoly.

48.  For example, in order to eliminate the threat posed by the emerging
Netscape Navigator as an operating system platform, Microsoft and its co-
conspirators, among other things:

a.  attempted to dissuade Netscape from developing Navigator as a

platform;
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b.  withheld crucial technical information Netscape needed in order
to complete its Windows 95 version of Navigator;

c. developed a competing web browser software product in order
to diminish the likelihood that Navigator would emerge as the standard web
browser, and gave its browser away for free in exchange for commitments from
other firms to distribute and promote Internet Explorer at Navigator’s expense; and

d.  excluded Navigator from important distribution channels
including OEM distribution by:

i forcing OEMs to take Internet Explorer with Windows;

i, imposing technical restrictions that increased the cost of
promoting Navigator;
1ii. offering valuable consideration to OEMs in exchange for

commitments to promote Internet Explorer exclusively; and
iv. threatening to penalize individual OEMs that insisted on
pre-installing and promoting Navigator.

49.  Microsoft engaged in similar conduct to deter other competitors or -
potential competitors, such as Intel, Apple, Real Networks and IBM from
encroaching upon its operating system monopoly.

50.  Inresponse to the threat posed to Microsoft’s operating system
monopoly by Sun’s implementation of Java, Microsoft and its CO-conspirators,
among other actions:

a. created a Java implementation for Windows that undermined
portability and was incompatible with other implementations;

b.  induced developers to use the Microsoft implementation of Java
rather than Sun-complivant implementations; and

¢.  thwarted the expansion of the Java Class Libraries.
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51. The details of Microsoft’s and its co-conspirators’ conduct are set forth
in the Findings of Fact 1 1169-407.

52.  Such conduct is ongoing and continues to this date.

THE ANTI-COMPETITIVE EFFECTS OF DEFENDANTS’ CONDUCT

53.  The aforesaid conduct, agreements, arrangements and conspiracies
among Microsoft and its co-conspirators have had the following effects, among
other, which occurred throughout Minnesota:

a.  Competition between actual and potential competitors in the
market for Intel-compatible PC operating systems has been restrained, eliminated
and foreclosed,;

b.  Actual and potential competitors in the relevant market have
been injured in their business and their property;

C. Purchasers, including indirect purchasers, in the relevant market
have been deprived of the benefits of a free, competitive, innovative, and
unrestrained market;

d.  Purchasers, including indirect purchasers, in the relevant market
have had to pay artificially high and non-competitive prices; and

e. In place of a free, open and competitive market, a2 monopoly in
the relevant market has been maintained.

54.  Among other things, Microsoft has exploited its unlawful monopoly
power to charge non-competitive prices for its operating systems. For example,
Microsoft could have profitably charged $49 for an upgrade to its Windows 98
product (the operating systems product Microsoft sells to existing users of Windows
95). Microsoft instead charged a revenue-maximizing price of $89 per upgrade.
See Findings of Fact 1163. As a result of Microsoft’s conduct, plaintiff and members

of the Class have paid higher prices for Microsoft licensed Intel-compatible PC
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operating systems than they would have paid in a competitive market and have been
injured in their business and property. 4
TOLLING OF APPLICABLE STATUTES OF LIMITATION

55.  Any applicable statutes of limitation have been equitably toued by
Microsoft’s affirmative acts of fraudulent concealment, suppression, and denial of
the true facts regarding the existence of the monopolistic and anti-competitive
practices at issue herein. Such acts of fraudulent concealment included intentionally
covering up and refusing to publicly disclose critical internal memoranda, product
development plans and other reports of anti-competitive practices. Through such
acts of fraudulent concealment, Microsoft was able to actively conceal from the
public for years the truth about Microsoft’s anti-competitive practices, thereby
tolling the running of any applicable statutes of limitation. Moreover, Microsoft still
refuses to this day to take full responsibility for its actions, vigorously denying all
liability or even the existence of monopolistic conduct.

FIRST CAUSE OF ACTION

(Violation of Minnesota Antitrust Law -
Illegal Combination In Restraint Of Trade)

56.  Plaintiff realleges and incorporates herein by reference 111-55 of this
Complaint.

57.  Atsome point before the commencement of the Class Period (the exact
date being presently unknown to plaintiff), defendants and their co-conspirators
ilegally combined to monopolize the relevant markets at issue herein, in violation of
the Minnesota Antitrust Law, Minn. Stat. Ann. §§325D.51, et seq.

58.  Asaresult of this violation, plaintiff and members of the Class have
been injured in their business and property, in an amount which will be established at

the trial of this action.
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SECOND CAUSE OF ACTION
(onlatxo n of Minnesota Antitrust Law - Illegal Monopolization)
59. Plaintiff realleges and incorporates herein by reference 1 /1-58 of this

Complaint.

60. As alleged herein, defendants and their co-conspirators have illegally
established, maintained and used their monopoly power in the relevant markets at
issue in violation of Minn. Stat. Ann. §§325D.52,

61.  As aresult of this violation, plaintiff and members of the Class have
been injured in their business and property, in an amount which will be established
at the trial of this action.

PRAYER FOR RELIEF

WHEREFORE, plaintiff, individually and on behalf of the Class, prays for
judgment and relief against defendants as follows:

(1)  Anorder of this Court certifying this action as a proper class action and
plaintiff as the proper class representative;

(2) Actual and treble damages;

(3) Reasonable costs of suit and attorneys’ fees;

(4)  Pre- and post-judgment interest; and

(5)  Such other and further relief as this Court may deem necessary, proper

and/or appropriate,
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Dated: April 28, 2000

l)4

MAY @3 2008 19:57

N0 3964 P

JURY DEMAND
Plaintiff demands a trial by jury on all causes of action so triable.
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STATE OF MINNESOTA DISTRICT COURT
COUNTY OF RAMSEY | SECOND JUDICIAL DISTRICT
PHILIP A. MEDNICK, an individual, )
on behalf of himself and all others )
similarly situated, )
)
Plaintiff, )
) COMPLAINT
Vs. )
)
MICROSOFT CORPORATION, )
a Washington corporation, )
)
Defendant. )

For his complaint against Defendant Microsoft Corporation ("Microsoft"), Plaintiff alleges

on behalf of himself and all others similarly situated that;

SUMMARY OF THIS ACTION

1. This is a class action for damages and other relief to which Plaintiff and all others
similarly situated are entitled due to Microsoft's unlawful pricing of its Windows 98 operating

system for Intel-based personal computers.

2. For the purposes of this action, the following terms have the meanings stated and

explained.

(@) A "personal computer," or "PC," is a digital information processing
device designed for use by one person at a time. A PC consists of the
central processing components of a microprocessor and main
memory, and mass data storage, usually a hard disk. A typical PC
system consists of a PC, peripheral devices including a monitor, a
keyboard, a mouse, and a printer, and an "operating system." PC's,
which include desktop and laptop models, are distinguished from
more powerful, more expensive computer systems known as
"servers," which are designed to provide data, services, and
functionality through a digital network to multiple users.
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(b) An "operating system" is a software program that controls the
allocation and use of computer resources, such as central processing
unit time, main memory space, disk space, and input and output
channels. The operating system is also referred to as a "platform."
The operating system also supports the functions of other software
programs, called "applications," that perform particular tasks for the
PC's user, such as word processing, spread sheet design and use, and
database management.
() An "Intel-based personal computer” is one designed to function with
Intel Corporation's 80x86/Pentium families of microprocessors, or
with compatible microprocessors manufactured by Intel Corporation
or other firms. Intel-based personal computers are the dominant type
of personal computer sold and used in the United States and the State
of Minnesota.
3. At all times relevant, Microsoft has possessed monopoly power, meaning the power
to control price or exclude competition, in the market for operating systems for Intel-based personal

computers.

4, At all times relevant, Microsoft has unlawfully and willfully maintained its monopoly
power by anticompetitive and unreasonably exclusionary conduct.

5. Well aware of its unlawfully and willfully maintained monopoly power, and in
unlawful exercise of that monopoly power, Microsoft has knowingly, flagrantly, and with impunity
licensed its Windows 98 operating system for Intel-based personal computers, without regard to
competition, at a monopoly price in excess of what Microsoft would have been able to charge in a
competitive market.

6. Plaintiff and all others similarly situated own or lease Intel-based personal computers.

7. Plaintiff and all others similarly situated use Windows 98 as the operating system for

their Intel-based personal computers. As a precondition to their first use of Windows 98, Plaintiff




~

and all others similarly situated were compelled to accept and agree to an end user license directly
from Microsoft, pursuant to the terms of which Microsoft dictated, and Plaintiff and all others
similarly situated agreed, that Windows 98 was "licensed, not sold."

8. As end user licensee of Microsoft as to its Windows 98 operating system, Plaintiff
and all others similarly situated incurred the monopoly price charged by Microsoft for their use of
Windows 98.

9. Plaintiffand all others similarly situated are therefore entitled to damages according
to proofas to the difference between a competitive price and the monopoly price that they incurred
as end user iicensees for their use of Windows 98. Plaintiff believes that the difference between a
competitive price and the monopoly price he incurred is less than $75.00.

THE PARTIES

10.  Plaintiff Philip A. Mednick is an individual who resides at 4715 Chandler Road, City
of Shorewood, Ramsey County, Minnesota. Prior to October 16,‘1999 Plaintiff Philip A. Mednick
owned a computer that had Windows 95 for its operating system. On or about October 16, 1999 the
Plaintiff purchased, for approximately $89.95, from Target Stores in Ramsey County, Minnesota a
Windows 98 operating system CD ROM disk. Upon installing the CD ROM disk on his Intel-based
personal computer, and as a pre-conditionto using Windows 98, Plaintiff Philip A. Mednick became
an end user licensee of Microsoft as to Windows 98. The Plaintiff's assigned product key from
Microsoft, No. WCVYH-TWIG8-TYFJB-YBMQQ-P2CXV, was registered with Microsoft via
electronic mail, upon installation and by that means gave Microsoft Plaintiff Philip A. Mednick's

electronic mail address and State of residence.



11. Plaintiff Philip A. Mednick, on or about November 12, 1999, purchased from Dell
Computer Corp., a new computer system at a cost of approximately $2,500. Microsoft Windows
98, Second Edition had been installed on the computer by the original equipment manufacturer prior
to purchase by Plaintiff Philip A. Mednick. As a pre-conditionto using Windows 98, Plaintiff Philip
A. Mednick became an end user licensee of Microsoft as to Windows 98. Plaintiff Philip A.
Mednick registered his ownership of the licenses as Philip A. Mednick, pursuant to the Microsoft
assigned product key of KTQH6-F3PXM-RCY9H-YR7JJ-C2DRD, with Microsoft via electronic
mail and by that means gave Microsoft his electronic mail address and State of residence.

12. Microsoft is a for-profitcorporationorganized and existing under the iaws of the State
of Washington. Microsoft's principal place of business is located at One Microsoft Way, Redmond.
Washington. Since its inception, Microsoft has focused primarily on developing and licensing
computer software. Microsoftis the leading and dominant supplier of operating systems for personal
computers. Microsoft markets and licenses its Windows 98 operating system for Intel-based
personal computers throughout the United States, including the State of Minnesota. Microsoft is
authorized to conduct, and in fact does conduct, business in Minnesota. The facts regarding
Microsoft that are set forth below had a direct effect in the State of Minnesota on the monopoly' price
that Plaintiff and all others similarly situated incurred as end user licensees of the Windows 98

operating system.

NON-REMOVABILITY
13. The claims asserted in this action do not arise under the Constitution, laws or treaties

of the United States, and therefore the Federal courts do not have subject matter jurisdiction of this

action under 28 U.S.C. § 1331.
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14.  The amount in controversy for Plaintiff does not exceed $75,000. Therefore the
Federal courts do not have subject matter jurisdictionunder 28 U.S.C. § 1332. See, Peterson, et al.
v. BASF Corporation, 12 F.Supp.2d 964 (Dist.Minn.1998); Snyder v. Harris, 394 U.S. 332, 89 S.Ct.
1053, 22 L.Ed.2d 319 (1969); Zahn v. International Paper Co., 414 U.S. 291, 9 S.Ct. 505, 38
L.Ed.2d 511 (1973).

15.  Asthe Federal courts do not have subject matter jurisdiction over the claims asserted
herein, this action is not subject to removal to the Federal courts under 28 U.S.C. § 1441.

CLASS ACTION ALLEGATIONS

16.  The Classis defined as follows: All end user licensees of Windows 98 residing in the
State of Minnesota as to whom Microsoft has an electronic mail address that is computer-accessible
by Microsoft. Plaintiff Philip A. Mednick is a member of the Class as thus defined.

17. Plaintiffis informed and believes, and on that basis alleges, that the membership of the
class is well in excess of 20,000; the exact number being known to Microsoft. The Class ié therefore
so numerous that joinder of all members is impracticable.

18. There are questions of law and fact common to the Class. Such common questions

include:

(a) whether Microsoft has, at all times relevant, possessed monopoly

power in the market for operating systems for Intel-based personal
computers,

(b)  whether Microsoft has unlawfully and willfully maintained its

monopoly power by anticompetitive and unreasonably exclusionary
conduct;
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(©) whether Microsoft knowingly and with impunity licensed its
Windows 98 operating system for Intel-based personal computers,
without regard to competition, at a monopoly price in excess of what
Microsoft would have been able to charge in a competitive market;

(d) whether the alleged conduct by Microsoft violates Minn. Stat. §
325D.48, et seq.;

(e) whether the members of the Class are entitled to damages based on
the difference between a competitive price and the monopoly price
that they incurred as licensees for their use of Windows 98.

19.  As set forth above, the claims of the Plaintiff are typical of the claims of the Class.
20.  The Plaintiff will fairly and adequately protect the interests of the Class.
21.  Ttis further appropriate to proceed with this action on behalf of the Class because:

(a) the prosecution of separate actions by individual members of the
Class would create a risk of inconsistent or varying adjudications
with respect to individual members of the Class which would
establish incompatible standards of conduct for Microsoft;

) adjudications with respect to individual members of the Class would,
as a practical matter, be dispositive of the interests of the other
members not parties to the adjudications or substantially impair or
impede their ability to protect their interests;

(c)  the questions of law and fact common to the members of the Class
predominate over any questions affecting only individual members,
and a class action is superior to other available methods for the fair
and efficient adjudication of this action.

ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

22.  For the purposes of this action, the relevant product market consists of operating
systems for Intel-based PCs. At all relevant times, no other product has duplicated or fully
substituted for the operating system. The complex interactions among operating system software,

applications software, and the hardware attached to the PC are such that, at all relevant times, an
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operating system written for a non-Intel type of microprocessor typically will not work on another
type of microprocessor without significant modification. Accordingly, original computer equipment
manufacturers (commonly referred to as "OEM's") and PC users do not consider an operating system
that runs a non-Intel-based PC to be an effective substitute for an operating system that runs an
Intel-based PC.

23.  The geographic market for operating systems for Intel-based PCs is worldwide, but
the relief sought in this action is limited to the Class in the State of Minnesota.

24.  In 1981, Microsoft released the first version of its Microsoft Disk Operating System

- for Intel-based PCs, known as "MS-DOS." The system had a character-based user interface that

required the user to type specific instructions at a command prompt in order to perform tasks such
as launching applications and copying files. When International Business Machines Corporation
("IBM") selected MS-DOS for pre-installation on its first generation of PCs, Microsoft's software
became tﬁe dominant operating system for Intel-based PCs.

25.  In 1985, Microsoft began marketing an operating system for Intel-based PCs called
"Windows." This software included a graphic interface, which enabled users to perform tasks by
selecting icons and words on the computer monitor's screen by using a mouse. Although originally
a user interface functioning in conjunction with MS-DOS, Windows eventually became something
more in the nature of a truly independent operating system.

26. In 1995, Microsoftintroduced Windows 95, which Microsoft advertised was the first
operating system for Intel-based PCs that had the same kinds of integrated features as the Mac OS
operating system for PCs manufactured by Apple Computer, Inc. ("Apple"). Windows 95 was
extraordinarily popular with OEMs and PC end users. In June 1998, Microsoft launched its
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successor, Windows 98. As of that time, more than ninety percent of new Intel-based PCs had been
shipped with a version of Windows pre-installed. Beginning in 1995, and continuing to the present,
Intel-based PC OEMs have had no commercially reasonable alternative to Microsoft operating
systems for the PCs that they distribute.

27.  Microsoft possesses, and at all relevant times has possessed, a highly dominant and
ever increasing share of the market for operating systems for Intel-based PCs. Over the last decade,
Microsoft's share of the market for operating Systems for Intel-based PCs has exceeded ninety
percent. For the last two years, Microsoft's share of that market has been at least ninety-five percent.
It has been projected thz;t Microsoft's share of the market will further increase over the next few
years.

28.  Microsoft's pricing behavior demonstrates that Microsoft possesses monopoly power
in the market for operating systems for Intel-based PCs. Microsoft did not even consider the prices
of competitors' operating systems for Intel-based PCs when Microsoft set the price of Windows 98.
Moreover, Microsoftraised the price that it charged OEMs of Intel-based PCs for Windows 95, with
few exceptions, to the same level as the price it charged for Windows 98 prior to its release. In a
competitive market, it would be expected that the price of an older operating system would stay the
same or decrease upon the release of a newer, more attractive version. Microsoft, however, was only
concerned with inducing OEMs to install Windows 98 in favor of the older version. Microsoft would
not have imposed this price increase if it were at all concerned that OEMs might shift their business
to another vendor of an operating system for Intel-based i’Cs.

29.  Asa consequence of its monopoly power in the market for operating systems for
Intel-based PCs, Microsoft was able to exercise unfettered discretion in setting the price for the

8



license of its Windows 98 upgrade product, the operating system that Microsoft licenses to existing
end user licensees of Windows 95. A Microsoft internal study dated in November 1997 establishes
that Microsoft could have profitably charged $49.00 for an upgrade to Windows 98. The internal
company study, however, determined that a price setting of $89.00 would maximize revenues for
Microsoft. Because of its monopoly power, Microsoft was able to and, in fact, charged the higher
price.

30.  The facts set forth in paragraphs 26 and 27, above, came to light during the course
of the consolidated trial of United States v. Microsoft Corporation and New York v. Microsoft
Corporation, Civil Action Nos. 98-1232(TPJ)and 98-1233(TPJ), in the United States District Court
for the District of Columbia. The evidentiary record of that trial closed on June 24, 1999. Beginning
in or about September 1999, Microsoft began licensing its Windows 98 Second Edition as an
upgrade of Windows 98 for a price of $19.95.

31.  There are severél high and strong barriers to entry into the market for operating
systems for Intel-based PCs. Perhaps the most daunting barrier to entry is created by the number of
software applications that must run on an operating system in order to make the operating system
attractive to end users. End users want to be able to have a large number of applications available
to them. Most applications are currently written to run on Windows. It would be prohibitively
difficult, time-consuming,and expensive to create an alternative operating system that could run the
programs that run on Windows. Any potential new operating system entrant therefore faces a high
and strong barrier to successful entry into the market for operating systems for Intel-based PCs. This

barrier to entry is often referred to as the "applications barrier to entry."
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32. At all relevant times, and as Microsoft has consistently been aware, Defendant's
highly dominant share of the market for operating systems for Intel-based PCs has been the principal
contributing force in creating and maintaining the applications barrier to entry. As Microsoft has
also consistently been aware, it is directly due to the applications barrier to entry into that market
enjoyed by Microsoft that enabled Defendant to be able to establish the price for Windows 98
licenses as set forth in paragraphs 28 and 29, above. Microsoft established the price for Windows
98 licenses, without regard to competition, at a monopoly price in excess of what Microsoft would
have been able to charge in a competitive market. Plaintiff and the other members of the Class paid
those monopoly prices.

33.  The experiencesof IBM and Apple in creating and attempting to market competing
operating systems to Microsoft in the 1990s demonstrate the strength of the applications barrier to
entry that Microsoft created and enjoys.

34. IBMintroducedits OS/2 Wari) operating system for Intel-based PCs in late 1994, and
spent tens of millions of dollars in an effort to both attract independent software vendors to develop
applications for OS/2 Warp, and to reverse-engineer key aspects of the Windows coding. Despite
these efforts and expenditures, IBM could not obtain either significant market share or independent
software vendor support for OS/2 Warp: The enormous Windows installed base made it prohibitively
expensive for IBM to continue attempting to attract enough software developer support to
competitively challenge the Windows operating system. Although at its peak OS/2 Warp ran
approximately 2,500 applications and had ten perceﬂt of the market for operating systems for
Intel-based PCs, IBM ultimately determined that the applications barrier to entry that Microsoft
created and enjoys prevented effective competition against Windows 95. For that reason, in 1996,

10




-

IBM ceased its efforts to convince independent software vendors to write applications for 0S/2
Warp. IBM now targets OS/2 Warp at a market niche, consisting mainly of banks that use particular
kinds of applications that run on OS/2 Warp. That IBM has abandoned any effort to compete with
Windows is demonstrated by the fact that IBM prices OS/2 Warp at more than twice the price of
Windows 98.

35.  Apple has also been unable to compete effectively with Windows, providing another
example of the strength of the applications barrier to entry that Microsoft has created and enjoys.
Although Apple's Mac OS operating system supports more than 12,000 applications, even an
inventory of that magnitude is not sufficient to enable Apple to present ;1 significant percentage of
users with a realistic substitute for Windows. The absence of a large installed base of Mac OS
reinforces the disparity between the applications made available for Mac OS and those made
available for Windows, further inhibiting Apple's sales. The applications barrier to entry that
Microsoft has created and enjoys has therefore prevented the Mac OS operating system from
constraining Microsoft's ability to control the price for Windows 98.

36.  Atallrelevant times, Microsoft has acted aggressively and willfully to maintain the
applications barrier to entry into the market for operating systems for Intel-based PCs, and has
thereby acted to maintain its monopoly pricing power in that market, by anticompetitive and
unreasonably exclusionary conduct. All of Microsoft's unlawful actions in maintaining the
applications barrier to entry have had as their ultimate purpose, and have had the resulting effect of,
enabling Microsoft unlawfully to exercise its monopoly power by licensing its Windows 98

operating system for Intel-based PCs, without regard to competition, at a monopoly price in excess
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of what Microsoft Would have been able to charge in a competitive market, to the injury of Plaintiff
and the Class.

37.  The most significant potential threat to Microsoft's operating system monopoly is not
from a direct attack by existing or new operating systems. Instead, as Microsoft itself has expressly
recognized, the applications barrier to entry could be seriously eroded, and Microsoft's operating
system monopoly correspondingly threatened, by new software products that may support, or even
themselves become, altemati?e platforms to which software applications can be written, and which
can be used in conjunction with multiple operating systems, including, but not limited to, Windows.

38. At all relevant times, Microsoft has acted aggressively to protect its Windows
monopoly against any such potential competitive threats to the applications barrier to entry that
Microsoft created and enjoys, and to leverage Microsoft's operating system monopoly into other
software markets, by engaging in a plethora of anticompetitive and exclusionary activities.
Microsoft's condu;:t includes agreements tying other Microsoft software products to Microsoft's
Windows operating system; exclusionary agreements precluding companies from distributing,
promoting, buying, or using products of Microsoft's software competitors, including potential
competitors; and exclusionary agreements restricting the right of companies to provide services or
resources to Microsoft's software competitors, including potential competitors. Microsoft's consistent
and coordinated pattern of acts have had no valid or sufficient business purpose, and made no
business sense for Microsoft except as a means of protecting its operating system monopoly.

39.  Microsoft recognized at least as early as May 1995 that the Internet presented one of
the most serious threats to the applications barrier to entry, and thereby to Microsoft's operating
system monopoly. At that time, Microsoft's Chairman Bill Gates described the Internet as "the most
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important single development to come along since the IBM PC was introduced in 1981." The means
of accessing the Internet with a PC is known as a "browser," which is a specialized software program
that allows a PC user to locate, access, display, and manipulate all of the content and all of the
applications software located on the Internet's World Wide Web. At all times relevant, Microsoft has
marketed and licensed an Internet browser known as "Internet Explorer” (sometimes referred to
below as "[E").

40.  Mr. Gates warned his subordinate executives in May 1995 that a competing Internet
browser posed a serious threat to Microsoft's established applications barrier to entry and thus to
Microsoft's opergting system monopoly. |

"A new competitor born’ on the Internet is Netscape. Their browser [known
as Navigator] is dominant, with a 70% usage share, allowing them to
determine which network extensions will catch on. They are pursuing a
multi-platform strategy where they move the key API [applications
programming interface] into the client to commoditize the underlying
operating system."

41.  Internet browsers that compete with Microsoft's Internet Explorer posed, and have
continued to pose, a serious competitive threat to Microsoft's operating system monopoly. The
applications barrier to entry, consisting of the large number of software applications that will run on
the Windows operating system but not on other operating systems, has precluded other i)otential
software developers of operating systems from competing with Windows. If, however, application
programs could be written to run on multiple operating systems, then competition in the market for
operating systems for Intel-based PCs could be reinstated. Browser technology, in combination with

a new programming language known as "Java," held out exactly that prospect, a threat which was

altogether too ominous for Microsoft when Mr. Gates issued his warning in May 1995.
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42.  Java was designed to permit applications written in its language to be run on multiple
operating systems for Intel-based PCs, including, but not limited to, Windows. Given that facility,
Java-based applications are not restricted to Windows as their only operating system, as was
previously the case with other applications. That daunting restriction has constituted the very
foundation of the applications barrier to entry into the market for operating systems for Intel-based
PCs that Microsoft has created and enjoys. The distribution of Java through Internet browsers that
compete with Microsoft's Internet Explorer therefore threatened to eliminate the applications barrier
to entry protecting Microsoft's monopoly of operating Systems for Intel-based PCs, and
correspondingly threatened to curtail or eliminate Microsoft's power to license its Windows -
operating systems for Intel-based PCs at monopoly prices, without regard to competition, in excess
of what Microsoft would be able to charge in a competitive market.

43.  Non-Microsoft Internet browsers are the most significant means of distributing Java
technology to end users. Microsoft recognized that the widespread use of browsers, other than its
own Internet Explorer, threatened to increase the distribution and use of Java, and in so doing
threaten Microsoft's operating system monopoly by weakening the applications barrier to entry.
Microsoft therefore determined to aggressively use its Internet Explorer to counter the threat to
Microsoft's operating system monopoly presented by Java. A presentation to Microsoft Chairman
Bill Gates on January 5, 1997, discussing how to respond to the Java threat and emphasized
"Increase IE share” as a key Microsoft strategy.

44.  Microsoft separately recognized that Netscépe‘s Navigator browser was itself a
"platform" to which many applications were being written. If Navigator thrived, more and more
applications would be written using Navigator as a platform. Because Navigator could be run on any
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Intel-based PC operating system, the success of this alternative platform also threatened to reduce
or eliminate the applications barrier to entry protecting Microsoft's operating system monopoly. This
is the threat that Microsoft's Chairman Bill Gates referred to in his May 1995 communication quoted
in paragraph 40, above, as the threat that Netscape would "commoditize" the operating system.

45.  Torespondto the competitivethreat to Microsoft's operating system monopoly posed
by Netscape's Navigator browser, both as a platform and as a vehicle for distributing Java, Microsoft
determined to eliminate that competitive threat by embarking on an exfensive and aggressive
campaign to market and distribute Microsoft's own Internet Explorer browser. Microsoft described
that campaién asa "jihad" to win the "browser war." Microsoft embarked on that "jihad" because
winning the "browser war" was essential to Microsoft's ability to preserve the applications barrier
to entry that protects Microsoft's operating system monopoly, and to preserve Microsoft's
corresponding power to license its Windows operating systems for Intel-based PCs at monopoly
prices, without regard to competition, in excess of what Microsoft would be able to charge in a truly
competitive market.

46. A monopolist's weapon of choice is use of its monopoly power. Microsoft therefore
undertook its "jihad" by use of its operating system monopoly power as the means of crushing the
threat that Netscape's Navigator posed to the applications barrier to entry which sustains that
monopoly power. As of February 1997, Microsoft had concluded that it would "be very hard to
increase browser share on the merits of IE 4 alone." Instead, Microsoft determined that: "It will be

more important to leverage the OS [operating system] asset to make people use IE instead of

Navigator."
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47.  Microsoft first attempted to eliminate the threatened competition of Netscape by
soliciting an express horizontal agreement not to compete from Netscape. In May 1995, Microsoft
executives met with Netscape executives for the purpose of inducing Netscape not to compete with
Microsoft and to secure Netscape's agreement to divide the browser market. Microsoft proposed that
it would be the sole supplier of browsers for use with Windows 95 and successor operating systems,
and that Netscape would be the sole supplier of browsers for operating systems other than Windows
95 and its successors. Netscape refused to participate in Microsoft's patently unlawful scheme.

48.  Microsoft thereupon set about to exclude Netscape and other browser rivals from
access to the dis_tribution, promotion, and resources that they needed in order to be coﬁpetitive. To
be successful, browser rivals would need to be able to offer their browser products to OEMs and PC
users at a level sufficiently extensive to facilitate the widespread distribution of Java, or to facilitate
their browsers becoming an attractive programming platform in their own right. As has been shown
above, those two potential scenarios would, either alone or in combination, erode the applications
barrier to entry that is the basis of Microsoft's operating system monopoly. Microsoft was
determined not to let either scenario come to pass.

49.  Microsoft sank hundreds of millions of dollars into the testing and prorhotion of
Internet Explorer, and then distributed that product without separate charge. Such actions would only
make sense to a predatory monopolist. As if any further explanation of that behavior were necessary,
Microsoft's Vice Presidentin charge of the Platforms Group told industry executives: "We are going
to cut off [Netscape's] air supply. Everythingthey're selling; we're going to give away for free." And

Microsoft's Chairman Bill Gates boasted in June 1996: "Our business model works eveﬁ if all [of
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Microsoft's] Internet software is free. ... We are still selling operating systems. What does
Netscape's business model look like? Not very good.”

50. In addition to free distribution, Microsoft did whatever it took to make sure
significant market participants distributed and used Internet Explorer instead of Netscape's
Navigator, including paying some customers to take IE and using its Windows monopoly power to
induce othersto do so. Mr. Gates was blunt in seeking the support of Intuit, a significant application
software developer, as he reported in a July 1996 Microsoft e-mail:

"I was quite frank with him [Scott Cook, Chairman of Intuit] that if he had

a favor we could do for him that would cost us something like $1M to do that

in return for switching browsers in the next few months I would be open to
doing that."

51.  Microsoft has also charged different OEMs different prices for their Windows
licenses, depending on the degree the individual OEMs have complied with Microsoft's wishes in
pursuing its "jihad" in the "browser war." Among the five largest OEMs, Gateway and IBM, which
in various ways resisted Microsoft's efforts to enlist them in Defendant's efforts to preserve its
applications barrier to entry into the market, pay higher prices for their OEM licenses than Compagq,
Dell and Hewlett-Packard, OEMs which have pursued less contentiousrelationshipswith Microsoft.

52.  Microsoft unlawfully required PC OEMs, as a condition of obtaining licenses for the
Windows 95 operating system, to agree to license and pre-install Internet Explorer on every
Intel-based PC that they shipped with Windows 95 pre-installed. Windows' monopoly position
made it a commercial necessity for OEMs to pre-install Windows 95 on virtually all of the PCs they
sold. Microsoft thereby unlawfully leveraged its operating system monopoly to require PC

manufacturers to license and distribute Internet Explorer on every PC those OEMs shipped with

17




-

Windows, with the purpose and effect of foreclosing competing Internet browsers that, as described
above, threatened to erode the applicationsbarrier to entry sustaining Microsoft's operating systems
monopoly.

53.  Microsoft designed Windows 98 so that removal of Internet Explorer by OEMs or
end users is operationally more difficult than it was in Windows 95. Although it is nevertheless
technically feasible and practicable to remove Microsoft's Internet browser software from Windows
98 and to substitute other Internet browser software, OEMs are prevented from doing so by
Microsoft's contractual tie-in. Microsoft has thus continued this practice begun with Windows 95,
with the purpose and effect of foreclosing competing Internet browsers that threaten to erode the
applications barrier to entry sustaining Microsoft's operating systems monopoly.

54.  Inits continuing "jihad" to win the "browser war" and thus preserve the applications
barrier to entry, Microsoft has gone to the extreme of controlling the content of the computer screen
that is viewed by the PC's end user. Microsofthas misused its Windows operating system monopoly
by requiring Intel-based PC OEMs to agree, as a condition of acquiring a license to the Windows
operating system, to adopt the uniform "boot-up” sequence and "desktop" screen that Microsoft has
dictated. This sequence determines the screens that every user sees upon turning on a
Windows-based PC. Microsoft's exclusionary restrictions also forbid, among other things, any
changes by an OEM that would remove from the PC any part of Microsoft's Internet Explorer
software. OEMs are also prohibited by Microsoft from adding to the PC a competing browser in any
more prominent or visible way than the way Microsoft requires Iﬁtemet Explorer to be presented.

55.  The same monopoly-based restrictive agreements also maintain, and enhance the
importance of Microsoft's ability to provide preferential placement on the desktop and in the boot-up
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sequence to various Internet Service Providers (known as "ISPs") and Internet Content Providers
(known as "ICPs"), in return for those firms' commitments to give preferential distribution and
promotion to Internet Explorer and to restrict their distribution and promotion of competing
browsers.

56. As a result, these restrictions further exclude competing Internet browsers from the
most important channels of distribution, and are therefore other means by which Microsoft has used
the virtual universality of its Windows operating system monopoly to maintain the applications
barrier to entry that competing Internet browsers have threatened to erode by distributing Java and
becoming platforms that could substitute for Windows.

57.  Inits agreements with ISPs, Microsoft has leveraged its operating system monopoly
by imposing on ISPs the requirementsthat they offer Microsoft's Internet Explorer browser primarily
or exclusively as the browser they distribute; that they refrain from promoting or mentioning to their
subscribers the existence, availability, or compatibility of any competing Internet browser; and that
they use on their own Internet sites Microsoft-specific programming that makes those sites look
better when viewed through Internet Explorer than when viewed through competing Internet
browsers.

58.  Microsoft's "jihad" in waging the "browser war" has certainly had independent,
significant effects in the market for Internet browsers, but Plaintiff and the Class do not seek any
independentrelief in this action based on the effects of Microsoft's anticompetitive conduct on that
market. Instead, the damages to Plaintiff and the Class stem from their payment of monopoly prices
that Microsoft charged for its Windows 98 operating system for Intel-based PCs. In that éomext,
Microsoft's unlawful and anticompetitivebehavior in pursuing its "jihad" against competing Internet
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browsers has had the purpose and effect of unlawfully maintaining Microsoft's monopoly power in
the market for operating systems for Intel-based PCs, by preventing competing Internet browsers
from distributing Java and also becoming platforms, consequences which Microsoft itself
acknowledged would erode the applications barrier to entry that Microsoft well knows protects its
monopoly. |

59. Microsoft, like other for-profit corporations,measures its own performance in terms
of profits as a function of revenues. Ultimately, therefore, Microsoft's "jihad" had as its purpose
maintaining Microsoft's power to charge monopoly prices for its Intel-based PC operating systems.
That Microsoft's unlawful a;cts of monopolization have been successful in staving off the threat to
the applicationsbarrier to entry posed by competing Internet browsers is evidenced by the fact that
Microsoft did not even need to consider the prices of competitors' operating systems, let alone the
prices of competitors' Internet browsers, when Microsoft set the price for Windows 98.

60.  As has been shown above, Microsoft has willfully and unlawfully wielded its
monopoly power to preserve that very power. In the course of doing so, and in willful and unlawful
exercise of its monopoly power, Microsoft has knowingly licensed its Windows 98 operating system
for Intel-based PCs, without regard to competition, at a monopoly price in excess of what Microsoft
would have been able to charge in a competitive market. Plaintiff and all members of the Class
suffered antitrust injury by paying those monopoly prices. Plaintiffand all members of the Class are
entitled to compensatory damages based on the difference between the monopoly prices they paid

and the price that Microsoft would have been able to charge in a competitive market.
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COUNT 1 - ANTITRUST

61.  The Plaintiff realleges the preceding paragraphs as if set forth fully herein.

62. As described above, beginning sometime prior to June, 1998 and continuing
thereafter, Microsoft attempted to and did establish, maintain and/or use a monopoly of trade or
commerce within the State of Minnesota for the purpose of excluding competitionand/or controlling,
fixing or maintaining prices in the market for operating systems for Intel-based personal computers.

63.  There are significant barriers to entry in the market for operating systems for
Intel-based personal computers.

64.  The specific acts engaged in by Microsoft to acquire and maintain its monopoly
power in the Minnesota market for operating systems for Intel-based computers are described above.
Such acts have unreasonably restricted competition in this market, and as a result, Microsoft owns
the dominant share of such markei.

65.  Microsoft’s monopoly power in such market was willfully and flagrantly acquired
and maintained.

66.  Pursuant to such attempt by Microsoft to exclude competition with Windows 98,
Microsoft licensed its Windows 98 operating system to end users without regard to competition, at
a monopoly price in excess of what Microsoft would have been able to charge in a competitive
market.

67.  As end user licensees of Microsoft as to its Windows 98 operating system. the
Plaintiff and all others similarly situated incurred the monopoly price charged by Microsoft for their
use of Windows 98 in the purchase of computer systems.
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68.  Asadirectresultof Microsoft’sconduct, the Plaintiffand all others similarly situated
incurred the monopoly price charged by Microsoft for their use of the Windows 98 upgrade.

69.  Microsoft has reaped and continues to reap enormous profits by virtue of its wrongful
conduct.

70.  Said conduct constitutes the establishment, maintenance or use of a monopoly for the
purpose of affecting competition or controlling, fixing or maintaining prices in violation of Minn.
Stat. § 325D.52.

71. Microsoft’s unlawful conduct will continue unless the relief prayed for in this
C(;mplaint is granted.

WHEREFORE, the Plaintiff prays as follows:

A. That the Court adjudge and decree that Microsoft has engaged in the conduct alleged
herein;

B. That the Court adjudge and decree that sﬁch conduct is unlawful and in violation of
Minn. Stat. § 325D.52.

C. That the Court award damages to the Plaintiffand all others similarly situated in the
amount of the difference between a competitive price and the monopoly price that they incurred as
end user licensees for their use of Windows 98, multiplied by three as permitted by Minn. Stat. §
325D.57.

D. That the Court award taxable costs and reasonable attorney’s fees to the Plaintiffand
all others similarly situated for pursuing this claim. |

E. That the Court award pre- and post- judgment interest.

F. That the Court order such other relief as the Court deems just.
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72.  The Plaintiff realleges the preceding paragraphs as if set forth fully herein.

73.  Pursuant to the end user agreement referred to in Paragraph 7 above, the Plaintiffwas
compelled by Microsoft to agree that Windows 98 was “licensed, not sold,” notwithstanding the
transaction was, in fact, a purchase-sale contract.

74. By reason of Microsoft’s monopoly power with respect to its Windows 98 operating
system, the contract between Microsoft and the Plaintiff was so one-sided at the time of the making
of the contract that Plaintiff and all others similarly situated had no choice but to pay 'the grossly
excessive monopoly price charged by Microsoft for their purchase/use of Windows 98.

75.  The price-costdisparity associated with the Plaintiff’s purchase/use of Windows 98
renders the price term of the contract between Microsoft and the Plaintiff unconscionable under

Minn. Stat. A§ 336.2-302.

WHEREFORE, the Plaintiff prays as follows:

A. That the Court adjudge and decree that Microsoft has engaged in the conduct alleged
herein;

B. That the Court adjudge and decree that such conduct is unlawful and in violation of
Minn. Stat. § 336.2-302.

C. That the Court limit the application of the price term of the contract between
Microsoft and the Plaintiff such that Microsoft be required to reimburse the Plaintiff and all others
similarly situated in the amount of the difference between a competitive price and the monopoly
price that they incurred as end user licensees/purchasers of Windows 98.

23




D. That the Court award taxable costs and reasonable attorney’s fees to the Plaintiffand
all others similarly situated for pursuing this claim.

E. That the Court award taxable costs and reasonable attorney’s fees to the Plaintiffand
all others similarly situated for pursuing this claim.

F. That the Court award pre- and post- judgment interest.

G. That the Court order such other relief as the Court deems just.

N

e

DATED this day of February, 2000.

KRAUSE & ROLLINS,

ey

James B. Hovland (#47491)
David E. Krause (#58117)
310 Groveland Avenue
Minneapolis, MN 55403
(612) 874-8550
Attorneys for Plaintiff

ORIGINAL of the foregoing filed with the
Court this day of February, 2000.

COPY of the foregoing mailed this
day of February, 2000, to:

Michael Hatch, Attorney General b
Office of the Attorney General Eal
1902 Capitol Building

Aurora Avenue

St. Paul, MN 55115
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BEFORE THE JUDICIAL PANEL ON MULTIDISTRICT LITIGATION * T '¢F

IN RE MICROSOFT CORP. WINDOWS OPERATING SYSTEMS ANTITRUST
LITIGATION

BEFORE JOHN F. NANGLE, CHAIRMAN, WILLIAM B. ENRIGHT,
CLARENCE A. BRIMMER, JOHN F. GRADY, BAREFOOT SANDERS,
LQOUIS C. BECHTLE AND JOHNF. KEENAN, JUDGES OF THE PANEL

TRANSFER ORDER

Before the Panel are four motions or cross-motions for coordinated or consolidated pretial
proceedings that are brought pursuant to 28 U.S.C. §1407 and currently encompass some or all of
the 27 actions listed on the attached Schedule A and pending in seventeen districts as follows: four
actions in the District of District of Columbia; thres actions in the Southern District of Florida: rwo
actions each in the Eastern District of Michigan, the District of Minnesota, the Southern District of
New York, the Southern District of Ohio and the Eastern District of Wisconsin; and one action each
in the Northern District of Alabama, the District of Arizona, the Southern District of California, the
Southern District of Dlinois, the District of Kansas, the Eastern District of Louisiana, the District of
South Carolina, the Eastern District of Tenaessee, the District of Vermont, and the Southern District
of West Virginia.! The Section 1407 moving parties are arrayed as follows: 1) sole common
defendant Microsoft Corporation (Microsoft ), whose motion seeks centralization of all 27 actions
in the Western District of Washington or, alternatively, the Northern District of Iinois; 2) plaintiff

“Judge Bechtle took no part in the decision of this matter.

'Seven additional actions that were subject to at least one of the Section 1407 motions have been
dismissed or remanded to state court: Shelby Hartman, etal. v. Microsoft Corp., $.D. Florida, C.A. No. 1:99-
3401; Pawl Rothstein v. Microsoft Corp. N.D. Qlinois, C.A. No. 1:99-8346; Harvey Melnick, et al, v.
Microsoft Corp., D. Maine, C.A. No. 2:99-377; Burke Cueny v. Microsoft Corp., E.D. Michigan, C.A. No.
2:99-76057; James Edwards v. Microsoft Corp. D. New Mexico, C.A. No. 6:99-1476; Daniel Sherwood, ex
al. v. Microsaft Corp.. M.D. Tennessee, C.A. No. 3:99-1191: and Charles T. Clark, Jr. v. Microsoft Corp.,
W.D. Tennessee, C.A. No. 1:99-1334. Accordingly, the question of Section 1407 transfer with respect to
these actions is moot at this ime. Also, various parties have notified the Panel of the pendency of more than

~ twenty additional, potentially related actions pending in federal district courts. These actions, any other

newly filed actions that come to the Panel's attention, and, for that matter, any of the dismissed actions
subject to the original Section 1407 motion that may be reopened, will be treated as potential tag-along
actions. See Rules 7.4 and 7.5, RPJIP.ML., 181 F.R.D. |, 10-11 (1998).
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eLeaders, Inc., in one of the District of District of Columbia agtions, whose motion seeks
centralization in the District of Columbia district of its action and the Alabama and Louisiana
actions; 3) plaintiffs Linda Kloth, er al., in the two Southern District of Ohio actions, whose motion

© seeks centralization in the Ohio district of only one of the Ohio actions, the Alabama action, and the

District of Columbia eLeaders action; and 4) plaintiffs Precision Billing Service, Inc., et al., in the
Southern District of [llinois action, whase motion seeks centralization in the Illinois district of their
action and the Alabama action.? All actions are brought, in whole or in part, on behalf of customers
of Microsoft by plaintiffs who allege that Microsoft violated federal or state antitrust laws.
Objections to transfer, generally, are raised with respect to transfer of particular actions: 1) plaintiffs
in certain actions or potential tag-along actions who coatend that actions removed by Microsoft from
state to federal court should be excluded from transfer because there is no federal jursdiction and
the actions should be remanded to state court; 2) plaintiffs in certain actions who coatend that actions
brought on behalf of indirect purchasers should not be centralized or should be centralized separately
from actions brought on behalf of direct purchasers; and 3) the non-Microsoft parties (plaintiffs
Gravity, Inc,, er al., and defendants Compaq Computer Corp., Dell Computer Corp., and Packard
Bell NEC) in one District of District of Columbia action (Gravizy) that is the only action naming
defendants in addition to Microsoft, who object to inclusion of Graviry in 1407 proceedings. Finally,
plaintiffs in the Eastern District of Louisiana action have suggested that the Louisiana district should
be selected as the transferee forum.

On the basis of the papers filed and the hearing held, the Panel finds that the actions in this
litigation involve common questions of fact, and that centralization under Section 1407 in the
District of Maryland before Chief Judge J. Frederick Motz will serve the convenience of the parties
and witnesses and promote the just and efficient conduct of the litigation. All actions arise out of
the same nucleus of operative facts pertaining to Microsoft's alleged antitcompetitive conduct in a
purported market for personal computer operating systems. Accordingly, each action raises similar
questions of market definition, the existence of monopoly power, the fact and significance of
Microsoft's alleged anti-competitive conduct, and the existence and scope of any antitrust injury
suffered by plaintiffs. Relevant discovery, includingexpert iestimony, will overlap substantially in
cach action. Centralization under Section 1407 is thus necessary in order to eliminate duplicative
discovery, prevent inconsistent pretrial rulings (particularly with respect to overlapping class
certification requests), and conserve the resources of the parties, their counse! and the judiciary.

Various plaintiffs’ principal objection to Section 1407 wansfer at this time is rooted in-their
contention that the Panel’s decision should be stayed pending resolution of motions to remand to
state court that are pending in their actions. We note, however, that jurisdictional and remand
motions can be presented to and decided by the transferee judge. See, e.g., In re vy, 901 F.2d 7 (2ud

Cir. 1990); In re Air Crash Disaster at Florida Everglades on December 29, 1972, 368 F.Supp. 812,
813 LPML. 1973). - | |

*Much of the differences among the number of actions subject to the various motions seems to be inlarge
part attributable to the various movants’ awareness or lack of awareness of the pendency of related actions.
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Other parties that either oppose inclusion of their respective action in Sectica 1407
proceedings or seek creation of two separate multidistrict dockets have argued, inter alia, that such
an approach is necessary because 1) their action involves additional unique issues, parties or legal
theories: and/or 2) centralization of all actions would be unduly burdensome. We are not persuaded
by these contentions. We point out that transfer under Section 1407 does not require a complete
identity or even majority of common factual issues as a prerequisite to transfer. Nor is the presence
of additional or differing legal theories significant when the underlying actions still arise from a
common factual core. We observe that transfer under Section 1407 has the salutary effect of placing
al] actions in this docket before a single judge who can formulate a pretrial program that: 1) allows
discovery with respect to any non-comunou issues to proceed concurrently with discovery on
common issues, In re Joseph F. Smith Patent Litigation, 407 F. Supp. 1403, 1404 (I.P.M.L. 1976);
and 2) ensures that pretrial proceedings will be conducted in a manner leading to the just and
expeditious resolution of all actions to the overall benefit of the parties. Finally, to any parties who
believe that the uniqueness of their particular situation or the type of their claims renders continued
inclusion of their action in MDL-1332 unnecessary or inadvisable, we point out that whenever the
transferee judge deems remand of any claims or actions appropriate, procedurss are available

whereby this may be accomplished with a minimum of delay. See Rule 7.6, R.P.J.P.M.L., 181
FR.D. 1, 11-13 (1998).

Given the range of locations of parties and witnesses in this docket and the geographic
dispersal of constituent actions, it is clear that no single district emerges as a nexus. Thus we have
searched for a transferee judge with the ability and temperament to steer this complex litigation on
2 steady and expeditious course, a quest that has encompassed virtually the entire corps of federal
judges. By centralizing this litigation in the District of Maryland before Chief Judge Motz, 2 judge
with considerable experience as a transferee judge for multidistrict litigation, we are confident that
we are entrusting this important and challenging assigament to an able jurist who has the added

advantage of sitting in an accessible, metropolitan district equipped with the resousces that this
comple'c docket is likely to require.

IT IS THEREFORE ORDERED that, pursuant to 28 U.S.C. §1407. the actions on the
attached Schedule A be, and the same hereby are, transferred to the District of Maryland and, with

the consent of that court, assigned to the Honorable J. Frederick Motz for coordinated or
consolidated pretrial proceedings.

FOR THE PANEL

Joha F. Nanglez )
Chairman




SCHEDULE A

Northern District of Alabama

Blaine Cox, et al. v. Microsoft Corp., C.A. No. 1:99-3009
District of Arizona

Wayne Mims v. Microsaft Corp., C.A. No. 2:99-2245
Jouthern District of California

Clay Tyler, et al. v. Microsoft Corp., C.A. No. 3:99-2602

District of District of Columbia

Gravity, Inc., et al. v. Microsoft Corp., et al., C.A. No. 1:99-363
eLeaders, Inc. v. Microsoft Corp., C.A. No. 1:99-3090

Franklin L. Delulius v. Microsoft Corp., C.A. No. 1:99-3148
Paul A. Deiter v. Microsoft Corp., C.A. No. 1:99-3275

Southern District of Florida

Eric S. Lazarus v. Microsoft Corp., C.A. Na. 0:99-7527
To The Rescue Comprehensive Computer v. Microsoft Corp., C.A. No. 1:99-3301
Elvarado Baptiste, et al. v. Microsoft Corp., C.A. No. 9:99-9076

Sou District of Mlinoi

Precision Billing Services, Inc., et cl. v. Microsoft Corp., C.A. No. 3:99-896
District of Kansags

Elizabeth A. Wilson v. Microsoft Corp., C.A. No. 5:99-4192

Eastern District of Louisiana
Jay S. Quigley, er al. v. Microsoft Corp., C.A. No. 2:99-3420

Eastern District of Michigan

D's Pet Supplies, Inc. v. Microsoft Corp., C.A. No. 2:99-76056
David Bach v. Microsoft Corp., C.A. No. 2:99-76086




MDL-1332 Schedule A (Continued)

Distict of Mi 1a

Rubbright Group v. Microsoft Corp., C.A. No. 0:99-2017
Steven Neilsen v. Microsoft Corp., C.A. No. 0:99-2037

Southern District of New York

Raymond Pryor v. Microsoft Corp., C.A. No. 1:99-12161
Seastrom Associates, Ltd. v. Microsaft Corp., C.A. No. 1:99-12162

Southern District of Ohio

Linda Dameron Kloth, et al. v. Microsoft Carp., C.A. No. 1:99-1043
Linda Dameron Kloth, et al. v. Microsaft Corp., C.A. No. 2:99-1276

District of South Carolina

Chris Campbell v. Microsoft Corp., C.A. No. 2:99-4165
Eastern Distrigt of Tennessee

Denise Davenport v. Microsaft Corp., C.A. No. 3:99-660
District of Vermont

Sara Cheeseman, et al. v. Microsaft Corp., C.A. No. 2:99-396
Southern District of West Virginia

Harold A. Phillips v. Microsoft Corp., C.A. No. 2:55-1030
Eastern_District of Wisconsin

Marthew W. O'Neill v. Microsoft Corp., C.A. No. 2:99-1477
Robert Weinke v. Microsoft Corp., C.A. No. 2:99-1505
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*210213 In Re: Minnesota Vitamin Antitrust
Litigation.

No. C6-99-1909.
Supreme Court of Minnesota.
Feb. 17, 2000.

ORDER

**}  This litigation currently consists of five
actions, identified on the attached addendum, filed in
five different district courts. The complaints claim
damages on behalf of classes of plaintiffs based on
alleged violation of the state antitrust laws in the sale
and distribution of vitamins and vitamin products.
The court is informed that additional similar actions
may be filed. Defendants moved for transfer and
consolidation of the actions before a single district
court judge. All plaintiffs in the five actions and all
defendants who have appeared in connection with the
motion have agreed that the cases should be
transferred to a single judge.

These actions involve similar questions of law and
fact, the potential for duplicative discovery and other
common issues or problems. The same industry
defendants are involved in the multiple claims. The
class of plaintiffs alleged in each of the actions is
either identical or overlapping in large degree.

The court has determined that the interests of the
parties and the judiciary will be furthered by a
uniform and coordinated system of litigation
management to eliminate duplicative discovery,
prevent inconsistent pretrial rulings and conserve the
resources of the parties, their counsel and the
judiciary.

IT IS THEREFORE ORDERED that, pursuant to
Minn.Stat. §§ 480.16 and 2.724 (1998), the
Honorable Gregg E. Johnson of the Second Judicial
District, having consented, be appointed to hear and
decide all matters, including pretrial and trial
proceedings, in the vitamin antitrust cases currently
pending in the Minnesota state district courts and any
future actions filed in Minnesota state district courts
raising similar claims arising from the same alleged
conduct. To facilitate the identification and
management of these cases, all documents served and
filed from the date of this order shall in addition to the
individual case captions, bear the general case caption
"In Re: Minnesota Vitamin Antitrust Litigation. "

The Clerk of Appellate Courts shall mail a copy of
this order to all counsel who have appeared in

conjunction with this motion and who are listed in the
attached addendum, to the district court judges
assigned to the cases in the courts in which they were
filed, to the court administrators in the counties in
which the cases were filed, and to the chief judges and
district administrators in the districts in which the
cases are now pending, as well as to Judge Johnson,
Chief Judge Lawrence Cohen and the district and
court administrator in the Second Judicial District. If
counsel for the moving defendants are aware of any
parties who have appeared in any of the pending
actions that are not represented on the appended list of
counsel, they shall serve a copy of this order on
counsel for those parties forthwith.

ADDENDUM

1. PENDING CASES

Denise DeNardi v. F. Hoffiman LaRoche, Ltd., et al.
No. 99-3123, Hennepin County District Court

Thomas Murr v. F. Hoffman LaRoche, Ltd., et al.
No. 19-C9-99-9673, Dakota County District Court

**2. Custom Nutrition, Inc. and Brinton Veterinary
Supply, Inc. v. F. Hoffman LaRoche, Ltd., et al.
No. 34-C4-99-01274 (DMS), Kandiyohi County
District Court

Big Valley Milling, Inc. v. F. Hoffman LaRoche,
Lid., et al.
No. C1-99-405, Chippewa County District Court

Form-A-Feed, Inc., et al. v. Akzo Nobel, Inc., et al.
No. 43-C0-99-000856, McLeod County District
Court

II. LIST OF COUNSEL

Mr. Wood R. Foster, Jr.

Mr. Jordan M. Lewis

SIEGEL, BRILL, GREUPNER, DUFFY &
FOSTER, P.A.

1300 Washington Square

100 Washington Avenue South
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